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ADDENDUM 

A  Listing  of  State  and  Regional  Personnel  Interviewed* 


The  performance  measures  developed  in  this  report  were  reviewed  with  a 
variety  of  State  and  Federal  individuals  working  in  the  Medicaid  program. 
The  following  persons  were  interviewed  on  the  dates  and  the  Program  Area 
indicated: 

State  of  California 

Don  Burkett  -  Medical  and  Professional  Review  -  9/29/76 
Dr.  George  Cunningham  -  Family  Planning  and  Sterilization  -  9/29/76 
Jay  Gould  -  Quality  of  Care  -  9/29/76 
Jerry  Hansen  -  Third  Party  Recoveries  -  9/22/76 
Lee  Helsel,  Assistant  Director  -  Medi-cal  Program  -  9/15/76 
Dr.  Ralph  Hornberger  -  Quality  of  Care,  Medicaid  Consultant  -  9/29/76 
Henry  Moody  -  Reimbursements  to  Providers  -  9/22/76 
Kay  Mosier  -  Federal  Reporting  -  9/22/76 
Dr.  Bernice  Nold  -  Medical,  Professional,  and  Utilization 

Reviews,  Medicaid  Consultant  -  10/7/76 
Jerry  Rohlfes  -  Fraud  -  9/22/76 
Frank  Tarantino  -  Quality  of  Care  -  9/22/76 
Garthe  Truede  -  Erroneous  Payments  -  9/29/76 
Steve  Wicks  -  EPSDT  -  9/15/76 

State  of  North  Dakota 

Mr.  Richard  Myatt,  State  Director 

State  of  Colorado 

Gary  Tourber  -  Medicaid  Program,  Director  -  10/9/76 

*This  does  not  include  the  many  MSA  and  SRS  individuals  with  whom  the  Project  has 
interacted. 
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State  of  Montana 

Gary  Bluett-  EPSDT,  Medical  Review  Specialist  -  10/8/76 

Bill  Ikard  -  Director,  Medicaid  Program  -  10/5/76 
State  of  South  Dakota 

Ervin  Schumacker  -  Director,  Medicaid  Program  -  10/5/76 
State  of  Wyoming 

Ernie  Rumpf  -  Director,  Medicaid  Program  -  10/5/75 
Region  VIII 

Shirley  Ney  -  Regional  Staff  -  10/5/76 

Marion  Skinned  -  Associate  Regional  Commissioner  -  6/24,  10/5/76 
Region  I 

Mr.  Fuoroli  -  Associate  Regional  Commissioner  -  6/24/76 
Mr.  Robert  Bavelak  -  Regional  Staff  -  10/3/76 
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1.0       BACKGROUND  AND  OVERVIEW 
1 . 1  Background 

This  report^  represents  the  first  deliverable  related  to  the 
contract  with  the  Social  and  Rehabilitation  Service  entitled  "The  Develop- 
ment of  Medicaid  Performance  Standards",  Contract  SRS-500-76-001 3 ,  begun 
in  early  July  of  this  year.    The  thrust  of  this  investigation  is  based  on 
the  premise  that  current  regulations,  with  their  process  orientation  (an 
example  being  the  case  of  medical  review  for  SNF  patients,  where  the  com- 
position of  the  review  team  and  the  content  of  the  reports  to  be  delivered 
is  specified  in  detail)  and  insistence  on  compliance  are  actually  inhibit- 
ing a  State's  efficiency,  and  preventing  them  from  attempting  innovative 
solutions  best  suited  to  their  own  situations.    Under  the  scheme  to  be 
considered  in  this  effort,  performance  measures,  utilizing  empirically 
quantifiable  outcome  measurements,  would  be  taken  periodically.    The  use 
of  such  measures  might  be  twofold:    1)    as  a  general  management  tool  to 
act  as  a  screening  mechanism  to  help  isolate  those  cases  where  a  potential 
problem  may  exist  and  where  further  investigative  efforts  appear  warranted; 
2)    to  be  used  in  lieu  of  present  compliance  with  the  regulations  (many  of 
which  are  process  oriented)  to  monitor  the  State's  fiscal  accountability 
role  in  the  Federal/State  partnership  in  the  Medicaid  Program,  and  to  facilitate 
the  use  of  economic  incentives  or  penalties  to  improve  a  State's  performance. 

The  thrust  of  this  first  deliverable  has  been  four-fold: 

1)    to  exhaustively  and  comprehensively  review  the  present  Medicaid  regu- 
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lations  and  legislation  (except  those  related  to  eligibility)    with  a  view 


An  initial  draft,  dated  September  3,  1976,  was  released  for  review  by  SRS 
personnel;  this  draft  incorporates  feedback  and  insights  obtained  from 
extended  discussions  with  SRS  and  MSA  personnel,  Regional  Offices  and  State 
Medicaid  Admini strators . 

This  aspect  was  explicitly  omitted  from  the  scope  of  the  work  by  SRS  as  it 
is  the  subject  of  other  efforts. 
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toward  determining  those  most  amenable  to  the  use  of  performance  measures 
and  standards;    2)    to  organize  the  regulations  along  functional  areas, 
grouped  by  those  having  common  goals  and  categorized  by  the  extent  and 
character  of  the  underlying  process  present;    3)    to  point  out  the  present 
processes  operating,  key  problem  areas,  and  the  general  magnitude  of  the 
problem;  and  4)    to  suggest  candidate  performance  measures  for  use  both 
as  management  tools  and  for  use  as  a  basis  for  the  awarding  of  financial 
incentives.  . 

The  preparation  of  this  deliverable  was  preceded  by  initial 
meetings  with  individuals  involved  with  legislative,  regulatory,  operational 
and  compliance  aspects  of  the  Program.    A  standard  interview  outline  was 
used  to  stimulate  discussion  and  retain  the  focus  of  the  study,  namely 
to  explore  the  general  feasibility,  appeal,  practicality,  and  cost- 
effectiveness  of  replacing  or  augmenting  the  process-oriented  regulations 
with  outcome-oriented  performance  standards.    The  interviewees,  among  them 
the  MSA  Commissioner,  representative  Associate  Regional  Commissioners,  the 
Director  of  Special  Initiatives,  personnel  from  the  Federal  State  Grant 
Administration,  as  well  as  administrators  of  a  State  Program,  differed 
markedly  in  the  scope  they  saw  appropriate  for  the  study.    Some  felt  that 
performance  standards  should  be  developed  to  fit  within  the  existing  legis- 
lation, some  felt  restricting  the  attention  to  those  that  could  be  imple- 
mented with  only  minor  changes  to  legislation  was  appropriate,  whereas 
others  thought  the  effort  should  remain  open  to  all  concepts  at  the  outset 
of  the  project.      The  approach  taken  in  this  effort  has  been  to  suggest 
some  novel  approaches  not  previously  explored,  but  at  the  same  time 


Summaries  of  the  comments  provided  by  the  interviewees  have  been  pro- 
vided to  the  Contract  Monitor,  Dr.  Steve  Bravy. 
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attempt  to  remain  aware  of  the  data  availability  issues  (to  be  dealt 
with  in  subsequent  deliverables)  and  the  general  scenarios  under  which 
such  performance  measures  might  function. 
1 . 2    Organization  of  Report 

Section  2,  entitled  Cataloging  and  Organization  of  the 
Regulations ,  summarizes  the  review  and  enumeration  of  the  regulations 
effort.    Regulations  v/ere  examined  Section  by  Section,  together  with  a 
review  of  the  related  Title  XVIII  (Medicare)  and  Title  XIX  Legislation 
to  determine  the  basis  for  the  regulations.    The  regulations  were  organ- 
ized into  twelve  functional  areas,  namely  Quality  of  Care,  EPSDT,  Third 
Party  Resources,  Control  of  Erroneous  Payments,  Fraud,  Medical  Review 
(for  Skilled  Nursing  Homes  and  Mental  Hospitals),  Professional  Review 
(for  Intermediate  Care  Facilities),  Utilization  Review  (excluding  Medical 
and  Professional  Review),  Provider    Reimbursement,  Family  Planning,  Steri- 
lization and  Federal  Reporting.    The  regulations  were  further  grouped 
into  three  general  types  of  categories,  namely: 

1)  Those  for  which  no  formal  process  is  specified,  but  for  which  a 
general  goal  is  specified  (examples  include  Third  Party,  Family 
Planning,  and  Fraud); 

2)  Those  for  which  a  formal  process  is  specified  and  for  which 
there  is  a  separate  underlying  goal  from  the  process  (examples 
include  Medical  Review,  Professional  Review,  EPSDT,  etc.); 

3)  Those  regulations  for  which  there  is  a  process  specified,  but 
for  which  it  is  difficult  to  formulate  a  separate  goal  (examples 
include  certifications  for  SNF's,  ICF's,  provider  agreements, 
time  limitation  on  claims). 

Table  1  of  Section  2.0,  "Cataloging  and  Organization  of  the 
Regulations",  shows  the  mapping  of  regulations  into  each  of  these  three 
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classifications  as  well  as  the  twelve  functional  areas.    It  might  be 
mentioned  that  it  is  felt  the  first  tv/o  of  the  these  categories  offer 
the  most  possibility  for  successful  performance  measures,  since  the 
third  category  is  comprised  of  those  regulations  for  which  simple  mon- 
itoring of  compliance  with  the  process  seems  to  be  the  only  recourse 
open.    On  the  other  hand,  even  if  no  process    distinct  from  the  goal 
is  specified  (as  in  the  first  category),  then  performance  measures 
which  gauge  the  "error  rate"  present  (as  in  third  party,  fraud)  in 
meeting  the  goal    are  possible.    (Examples  of  this  would  include  samples 
of  claims  for  third  party  or  fraud.)    Further  if  the  process  can  be 
separated  from  the  goal,  as  in  the  second  category  of  regulations,  then 
it  might  well  be  possible  to  develop,  in  addition  to  the  above  error 
rates,  goal  oriented  measures  to  replace  the  process.    (Examples  of  this 
might  be  the  medical  review  regulations  for  Skilled  Nursing  Homes  (SNF's) 
where  the  current  process  of  yearly  reviews  by  prespecified  teams  could 
perhaps  be  replaced  by  considering  the  percent,   of  long  term  care  Medicaid 
patients  who  are  in  SNF's.) 

Finally  it  should  be  noted  that  it  may  be  less  difficult1 
from  a  legislative  viewpoint    to  impose  penalties  or  sanctions  (at  least 
in  terms  of  disallowances)  for  any  performance  measures  dealing  with  an 
"error  rate"  associated  with  accomplishment  of  the  goals.    This  follows 
since  it  could  be  argued  that  extrapolated  results  from  statistical  samples 
could  justifiably  be  used  by  the  State  Grant  Administration  Bureau  to  with- 
hold portions  of  the  FFP,  if  it  was  deemed  the  State  was  in  non-compliance. 
Moreover,  it  is  clear  new  legislation  would  be  required  to  impose  sanctions 
in  those  cases  where  a  process  oriented  regulation  is  currently  specified, 
but  where  one  hopes  to  monitor  compliance  through  the  use  of  goal  related 
outcome  measures. 
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Next  Section  3,  entitled  "Discussion  of  Individual  Program  Areas", 
comprises  the  main  body  of  the  report  and  deals  with  the  eleven  Program 
Areas.    Each  Program  Area  discussion  is  broken  into  i)  the  general  goal, 
ii)  an  abstract  of  the  regulations  and  legislation  impacting  the  area  in 
question,  iii)  the  present  process  in  force,  together  with  a  brief  overview 
of  the  magnitude  of  the  present  problems  confronted,  iv)  the  candidate  per- 
formance measures,  organized  according  to  those  that  may  be  appropriate  as 
a  management  tool  for  screening  purposes,  those  that  could  be  used  as  a  basis 
for  financial  incentives,  and     those     originally  considered  but  discarded 
as  redundant  or  unworkable;  in  each  case  the  various  strengths  and  weaknesses 
of  the  measures  are  listed,  v)  finally  a  brief  summary  is  included.   Table  2 
is  included  at  the  end  of  Section  2  summarizing  the  most  promising  measures 
for  future  investigation. 

Subsequent  near  term  efforts  are  to  develop  detailed  scenarios  under 
which  such  measures  might  operate,  including  consideration  of  the  standards 
and  incentives/penalties  that  might  be  appropriate,  any  options  afforded 
States  (i.e.,  could  they  choose  between  accepting  results  of  performance 
measures  or  continuing  to  comply  with  process),  the  phasing  in  of  the  incen- 
tives, etc.    It  might  also  be  remarked  that  several  States  with  whom  the 
Project  has  interacted  have  expressed  a  definite  interest  in  participating 
in  whatever  pilot  projects  may  come  out  of  this.    This  Project  is  scheduled 
for  completion  in  June  of  1977. 
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2.0      CATALOGING  AND  ORGANIZATION  OF  THE  REGULATIONS 

Regulations  were  examined  section-by-section  to  determine  where 
performance  measures  could  be  developed  to  replace  current  processes. 
The  Sections  of  the  regulations  are  listed  by  number  as  well  as  a  brief 
synopsis . 

As  part  of  the  analysis  of  regulatory  sections  applicable  to 
Medicaid,  an  exhaustive  review  of  related  Title  XIX  legislation  was  per- 
formed.   Copies  of  the  Social  Security  Act  and  the  CCH  publication  Social 
Security  and  Medicare  Explained  (Including  Medicaid)  were  referenced  to 
determine  the  basis  for  regulations  where  performance  measures  were  devel- 
oped.   The  appropriate  legislative  paragraphs  were  summarized  and  those 
summaries  were  incorporated  in  the  detailed  analysis  of  each  Program  Area 
in  Section  3,  entitled  "Discussion  of  Individual  Program  Areas" . 

2 . 1    The  Organization  of  Regulations  According  to  the  Extent  and 
Nature  of  the  Process  Specified 

There  are  in  general  three  groupings  of  regulations  which  are 
helpful  in  viewing  the  types  of  performance  measures  that  may  be 
possible  for  each  group,  as  well  as  the  legislative  requirements 
necessary  to  impose  penalties  based  on  a  State  not  meeting  a  given 
standard.    These  three  categorizations,  forming  an  exhaustive  and  non 
overlapping  classification,  have  been  termed:  "Class  A  Regulations" 
as  that  collection  of  regulations  for  which  little  or  no  formal  pro- 
cess has  been  specified,  but  for  which  a  general  goal  is  stated. 
Examples  of  Class  A  Regulations  include: 

1)    Third  Party  (Reg.  #250.31)  -  It  "requires  the  Agency  adminis 
tering  the  State  Plan  to  take  'all  reasonable  measures'  to 
ensure  that  Third  Party  Liability  has  been  determined  and 
used  to  pay  for  care  and  services  available  under  the  Plan." 


7 


2)  Family  Planning  (220.21)  -  To  "make  family  planniny  services 
available  to  all  individuals  unconditionally." 

3)  Fraud  (249.31,  249.32,  250.80)  -  To  "provide  that  methods 
for  identifying  and  investigating  fraud  are  implemented  and 
establish  deterrents  to  fraudulent  activity." 

For  these  Class  A  regulations  for  which  the  goal  only  is  speci- 
fied, two  general  types  of  performance  measures  are  available,  namely: 

1)  goal  oriented  measures  assessing  the  prevailing  "error  rate" 
related  to  the  accomplishment  of  the  goals;  examples  of  these 
measures,  accomplished  by  means  of  statistical  samples  extra- 
polated for  the  total  population,  include  the  dollar  value 

of  Medicaid  payments  made  in  which  a  Third  Party  was  liable 
but  did  not  pay,  the  dollar  value  of  undetected  fraud  in  a 
State's  Medicaid  Program,  or  the  fraction  of  recipients  de- 
siring family  plnaning  services  who  were  not  able  to  receive 
them.     (Note:  it  is  felt  such  calculations  could  be  currently 
made  under  the  auspices  of  the  States  Grand  Administration 
as  a  basis  for  disallowances  for  FFP  if  non-compliance  were 
uncovered;  the  remaining  problem  is  the  need  to  pass  the  test 
of  the  standard  not  being  arbitrary  or  capricious.) 

2)  level  of  effort  or  productivity  oriented  measures,  examples  of 
which  include  ratio  of  fraud  investigators  to  number  of  claims, 
number  of  providers  suspended  due  to  determination  of  fraud, 
ratio  of  State's  actual  third  party  collections  to  its  admin- 
istrative effort  in  man-years  of  effort,  number  of  family 
planning  counselors  per  Medicaid  eligible,  etc. 

Regarding  these  latter  types  of  measures,,  it  may  be  unrealistic  to 
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attempt  to  use  such  measures  to  impose  penalties/sanctions  or  even 
incentives  since,  unlike  the  first  type  of  measure,  they  do  not 
address  the  overall  potential  for  such  efforts  and  hence  are  not 
able  to  assess  how  well  the  State  is  actually  doing  in  each  area. 
Notwithstanding  this  shortcoming,  it  is  felt  such  measures  could  be 
very  useful  as  a  qualitative  insight  as  to  the  program's  integrity 
and  could  be  utilized  as  a  useful  screening  mechanism  to  trigger  a 
detailed  audit.    This  audit,  in  turn,  would  gauge  the  potential  for 
third  party  selections,  fraud,  etc.  and  could  then  be  used  objectively 
and  equitably  to  take  further  action. 

The  second  of  the  three  classes  regulations  is  the:  Class  B 
Regulations,  as  that  set  of  regulations  for  which  a  formal  process  is 
specified,  but  for  which  there  is  a  separate  underlying  goal.  Example 
of  Class  B  Regulations  include: 

1)  Medical  Review  in  SNF's/Mental  Hospitals  (250.23)  and  Profes- 
sional Review  in  ICF's  (250.24).    In  this  case  the  process 

is  the  content  of  the  reports  and  composition  of  the  review 
committee  being  specified,  whereas  the  goal  is  to  ensure 
that  patients  are  provided  with  a  level  of  care  appropriate 
to  their  conditions. 

2)  EPSDT  (205.146)  where  the  process  oriented  regulations  specify 
yearly  notification  and  timeliness  of  screening  and  treatment, 
but  where  the  goal  is  to  insure  that  preventive  services  are 
available  to  reduce  chronically  handicapping  situations. 

3)  Sterilization  (205.36)  where  the  process  specifies  a  three 
day  waiting  period  between  consent  amid  the  operation,  and 
where  the  underlying  goal  is  to  insure  informed  consent. 

This  class  of  regulations  is  the  most  appealing  for  per- 
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formance  measures  since  it  gives  the  States  the  lattitude 
to  attempt  innovative  solutions  to  their  own  unique  prob- 
lems.   In  addition  it  does  away  with  the  current  practice 
in  some  States,  e.g.,  in  the  Medicaid  review  area,  of 
States  complying  with  the  process  as  to  the  letter  of  the 
regulation,  but  not  in  the  true  spirit  of  the  regulation. 
As  was  the  case  for  the  Class  A  regulation,  both  goal  and 
level  of  effort  oriented  measures  are  possible  candidates 
in  this  area.    In  addition  since  there  is  a  process  speci- 
fied, one  could  consider  measures  which  insure  compliance 
with  the  process.    Examples  are  conducting  samples  of  reci- 
pients who  were  sterilized  to  determine  if  the  three  day 
waiting  period  was  complied  with,  or  in  the  EPSDT  program, 
to  determine  if  those  referred  for  diagnosis  and  treatment 
actually  received  services  within  the  time  guidelines  stipu- 
lated. 

Finally  the  third  category  and  most  likely  the  one  of  least 
interest  is:  Class  C  Regulations,  or  that  set  of  regulations  for 
which  there  is  a  formal  process  specified,  but  for  which,  unlike  the 
Class  B  regulations,  it  is  difficult  to  distinguish  a  separable  goal. 

An  example  of  these  includes  time  limitation  on  claims  (249.13). 
The  last  category  is  not  of  prime  interest  in  the  area  of  performance 
measures  since,  as  there  is  no  obvious  separable  goal,  the  most  that 
can  be  hoped  for  are  "error  rate"  measures  which  gauge  the  degree  of 
non-compliance  with  the  process.    An  example  of  this  might  be  the 
percent  of  claims,  based  on  a  sample,  for  which  the  time  limitation 
was  not  met. 
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2.2    Enumeration  of  the  Regulations 

The  following  Sections,  arranged  numerically  and  applicable 
to  Title  XIX,  deal  generally  with  administrative  and  operational 
requirements  for  the  Medicaid  program.    The  general  program  area 
to  which  each  regulation  applies  is  indicated  in  parentheses; 
where  regulations  have  been  deemed  not  appropriate  for  performance 
measures  and  where  it  does  fit  into  one  of  the  twelve  Program  Areas, 
this  is  also  indicated  after  the  regulation. 
205.5       Plan  amendments  (Not  appropriate) 
205.10     Hearings  (Not  appropriate) 
205.30     Methods  of  Administration  (Not  appropriate) 
205.60     Reports  and  Maintenance  of  Records  (Federal  Reporting  Area) 
205.70     Availability  of  Agency  program  manuals  (Not  appropriate) 

205.100  Single  State  Agency  (Not  appropriate) 

205.101  Organizations  for  Administration  (Not  appropriate) 
205.120     Statewide  operation  (Not  appropriate) 

205.130     State  financial  participation  (Reimbursement) 

205.145     Fiscal  policies  and  accountability  (Reimbursement,  Fraud, 

Erroneous  Payments) 
205.150     Cost  allocation  (Reimbursement) 

205.170     State  standards  for  office  space,  equipment  and  facilities 
(Not  appropriate) 

205.200     Standards  of  personnel  administration  (Erroneous  Payment) 

205.202     Staff  development  (Erroneous  Payments,  Fraud,  Reimbursement 

206.10       Application,  determination  of  eligibility,  and  furnishing 

of  assistance  (Erroneous  Payments) 
208.1        Assistance  to  individuals  65  years  of  age  or  older  in 
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institutions  for  mental  diseases  (Medical  Review  in 
Mental  Hospitals) 
205.35       Special  requirements  applicable  to  sterilization 

procedures  —  indicates  a  variety  of  specific  administrative 
provisions  to  ensure  that  sterilizations  are  received 
willingly  and  without  fear  of  losing  Medicaid  benefits. 
(Sterilization  Program  Area) 

220.21      Family  planning  services  -  describes  the  services  to  be 

provided  to  eligibles.  Performance  measures  are  developed 
in  this  report  as  an  indicator  of  state's  effectiveness  in 
providing  these  services.     (Family  Planning  Program  Area) 

249.10     Amount,  duration,  and  scope  of  medical  assistance  -  includes 
detailed  definition  of  types  of  services  states  are  to 
provide  under  Medicaid.  (Reimbursement) 

249.12  Standards  for  intermediate  care  facilities  -  detailed 
specification  for  administration,  design,  and  operation 
of  ICFs.     (Quality  of  Care) 

249.13  Standards  for  intermediate  care  facility  services  in 
institutions  for  the  mentally  retarded  or  persons  with 
related  conditions  -  includes  detailed  administrative, 
personnel,  and  organizational  policies.    Describes  nutri- 
tional, nursing,  psychological,  physical  therapy,  and 
recreational  services  to  be  provided.     (Quality  of  Care) 

249.20     Free  choice  of  providers  of  medical  services:    State  Plan 
requirement  -  tenet  requiring  that  recipients  be  given 
free  choice  of  providers.     (Quality  of  Care) 

249.31      Prohibition  against  reassignment  of  claims  stating  that 
payments  for  services  must  be  made  directly  to  providers, 
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or  to  providers'  employers.  (Fraud) 

249.32  Direct  payments  to  certain  recipients  for  physicians'  or 
dentists'  services  -  tenet  limiting  direct  payment  for 
certain  types  of  recipients.  (Fraud) 

249.33  Standards  for  payment  for  skilled  nursing  facility  and 
intermediate  care  facility  services  -  detailed  provisions 
defining  SNF  payment  situations.  (Quality) 

249.40  Cost  sharing  and  similar  changes  -  gives  maximum  allowable 
cost  sharing  forumulae  by  performance  measures.  (Reimburse- 
ment) 

249.41  Coordination  of  Title  XIX  with  part  B  of  Title  XVIII, 
Social  Security  Act  -  coordinates  benefits  for  individuals 
eligible  under  these  titles.  (Reimbursement) 

249.70     Liens  and  recoveries  -  forbids  imposition  of  liens  on 

deceased  eligibles.  (Fraud) 

249.81  Time  limitations  for  Federal  financial  participation  in 

medical  assistance  payments  -  sets  a  time  limit  for 
federal  liability.     (Erroneous  Payment-related) 

249.82  Contracts  with  fiscal  agents,  health  care  project  grant 
centers,  and  providers  reimbursement  on  a  prepaid  capita- 
tion basis  -  establishes  definitions  and  relationships 
for  service  obtained  under  such  contracts.  (Reimbursement- 
related) 

250.18  Utilization  control  (see  Utilization  Program  Area,  exclud- 
ing Medical  and  Professional  Review) 

250.19  Utilization  review  -  (Program  Areas  dealing  with  Profes- 
sional Review  in  ICF's  and  Medical  Review  in  SNF's  and 
Mental  Hospitals) 
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250.20  Federal  financial  participation  in  State  expenditures  for 
control  and  review  of  utilization  of  care  and  services  -- 
sets  penalties  (reduced  FFP)  for  states  with  no  utilization 
control.    (Medical  and  Professional  Review  Progress  Areas 
and  Utilization  Area) 

250.21  State  Plan  requirements  on  agreements  with  providers  -  tenet 
requiring  that  record-keeping  agreements  be  made  with  all 
providers.    (Erroneous  Payment,  Fraud) 

250.23  Periodic  medical  review  and  medical  inspections  in  skilled 
nursing  facilities  and  mental  hospitals.     (Medical  Review 
Program  Area) 

250.24  Independent  professional  review  in  intermediate  care  faci- 
lities.   (Professional  Review  Program  Area) 

250.25  Medicaid  eligibility  quality  control  -  (Erroneous  Payment) 

250.30  Reasonable  charges  -  sets  limits  for  charges  for  various 
categories  of  care  (Reimbursement). 

250.31  Payments  for  medical  services  and  care  by  a  Third  Party  - 
the  goal  is  to  recover  third-party  liability  in  payments 
for  medical  services.     (Third  Party  Liability  Program  Area) 

250.41      Consultive  services  to  medical  institutions  -  requires 

that  health  agencies  consultive  services  be  made  available 
to  institutional  providers.     (Quality  of  Care  Program  Area) 

250.70     Disclosure  of  information  on  providers  of  health  care 

services  and  contractors  -  results  of  surveys  on  the  opera- 
tion of  providers  (conducted  by  State  standard-setting 
organizations)  must  be  available  to  recipients.  (Quality 
of  Care) 


p 


II 

R 

II 
* 


250.71      Information  reporting  requirements;  Internal  Revenue  Code  - 
regulation  sets  down  requirements  to  adhere  to  standard 
IRS  Reporting  Codes.  (Fraud-related) 

250.80     Fraud  in  the  Medical  Assistance  program.  (Fraud) 

250.90     Federal  financial  participation:    mechanized  claims  pro- 
cessing, and  information  retrieval  systems  -  defines  MMIS 
and  accompanying  FFP  for  those  systems.    (Erroneous  Payments) 

250.100    Establishment  and  maintenance  of  State  and  Federal  Standards. 
(Quality  of  Care) 

250.120   Staffing  for  administration  of  medical  assistance  programs, 
Federal  financial  participation  -  gives  FFP  levels  for 
state-level  Medicaid  administrators.    (Not  appropriate) 
250.220    Withholding  of  Federal  payments  under  Medicaid  with  respect 
to  certain  health  care  facilities  -  details  procedures  for 
withholding  FFP  from  providers  suspended  from  participation. 
(Quality  of  Care  and  Fraud) 
Table  1,  entitled  the  Organization  of  Regulations,  is  presented 
to  summarize  the  classifications  of  the  regulations.    It  is  worth 
noting  that,  while  the  majority  of  the  regulations  are  in  the  Class  C 
category,  a  goodly  number  of  the  high  impact  regulations  are  in  Class  A 
and  B  and  hence  offer  some  potential  for  the  use  of  performance 
measures,  either  in  the  screening  mode  or  upon  which  to  base  incentives 
or  penalties. 
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3.0    DISCUSSION  OF  INDIVIDUAL  PROGRAM  AREAS 

This  Section  comprises  the  main  body  of  the  report  and  deals  with  the 
eleven  Program  Areas.    Each  Program  Area  discussion  is  broken  into  i)  the 
general  goal,  ii)  an  abstract  of  the  regulations  and  legislation  impacting 
the  area  in  question,  ii)  the  present  process  in  force,  together  with  a 
brief  overview  of  the  magnitude  of  the  present  problems  confronted,  iv)  the 
candidate  performance  measures,  organized  according  to  those  that  may  be 
appropriate  as  a  management  tool  for  screening  purposes,  those  that  could  be 
used  as  a  basis  for  financial  incentives,  and  that  were  originally  considered 
but  discarded  as  redundant  or  unworkable;  in  each  case  the  various  strengths 
and  weaknesses  of  the  measures  are  listed,  v)  finally  a  brief  summary  is  in- 
cl uded. 

The  eleven  Program  Areas  are: 

3.1        Quality  of  Provider  Care 
3  2 

Early  and  Periodic  Screening,  Detection  and 
Treatment  (EPSDT) 

3.3  Third  Party  Liability  Recoveries 

3.4  Control  of  Erroneous  Payments 

3.5  Control  of  Provider  and  Beneficiary  Fraud 

3.6  Periodic  Medical  Review/Professional  Review  of 

Patients  in  Skilled  Nursing  Homes/Intermediate 
Care  Facilities 

3.7  Utilization  Control  (Those  Aspects  outside  of 

PSRO  Purview) 

3.8  Federal  Reporting  and  Access  to  State  Information 

3.9  Reimbursement  to  Providers 

3.10  Family  Planning 

3.11  Sterilization  (informed  consent) 
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Program  Area  Dealing  With  Quality  of  Provider  Services  Delivered 

3.1.1  Goal 

Provide  Medicaid  recipients  with  quality  medical  care  and 
choice  of  provider  comparable  to  that  enjoyed  by  the  population 
at  large. 

3.1.2  Regulations  and  Legislation 

There  is  no  single  regulation  or  legislative  section  dealing 
exclusively  with  the  quality  of  service  delivered.    Rather,  it  is 
a  concept  that  is  treated  at  several  points  in  Medicaid  regula- 
tions and  legislation.    Relevant  sections  include: 

i)    249.10(a)(8)(regs. )  specifies  that  state  plans  must 
"include  a  description  of  the  methods  that  will  be 
used  to  assure  that  the  medical  and  remedial  care 
and  services  are  of  high  quality,  and  a  description 
of  the  standards  established  by  the  State  to  assure 
high  qual i ty  care. " 
ii)    1902(a)(33)(legislation)  requires  States  to  be  "respon- 
sible for  establishing  a  pi  an... for  the  review  by  appro- 
priate professional  health  personnel  of  the  appropriate- 
ness and  quality  of  care  and  services  furnished  to 
recipients."    This  section  is  also  appropriate  to  the 
Utilization  Review  Program  Area, 
iii)    250. 30(a) (2) (regs. )  requires  States  to  "provide  for  the 
payment  of  the  reasonable  costs  of  hospital  services..." 
iv)    249. 20 ( regs. )  requires,  as  part,  of  State  Plan,  that 

recipients  are  assured  of  freedom  of  choice  of  provider. 
Note  that  other  regulatory  provision  such  as  medical  reviews 
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(250.23),  professional  reviews  (250.24),  and  SNF  certification 

(Soc.  Sec.  Act  1902(a) (28))  have  quality  of  care  implications 

in  addition  to  their  primary  purposes  of  utilization  control. 

Indeed  they  even  include  clauses  dealing  with  conflict  of 

interest  situations  for  the  teams  performing  the  site  inspections. 

3.1.3    P^&sent  Process 

Quality  of  care  regulations  require  States  to  address 

this  function  in  the  State  Plan,  but  do  not  specify  v/hat  methods 

should  be  used.      Frequency  or  type  of  sampling,  for  example,  is 

not  explicitly  specified.    The  current  regulations  do  not  set  any 

specific  levels  of  quality  to  be  attained.    Instead  they  are 

normally  concerned  with  maintaining  freedom  of  choice  as  to  the 

selection  of  providers  used,  reasonable  response  times  from  when 

service  is  requested  until  received,  and  maintaining  the  dignity 
2 

of  the  recipient.      It  is  important  to  keep  in  mind  the  strong 
interaction  between  the  quality  of  care  dispensed  and  the  costs 
involved.    As  an  example,  the  stricter  the  standards  set  in  the 
SNF's,  the  greater  the  deficiencies  that  will  be  uncovered  by 
State  survey  teams  and  hence  the  more  corrective  actions  that 
will  be  required;  this  will  then  be  followed  by  more  pressure  for 


An  exception  to  this  is  the  Medical  Review  Process  for  Skilled  Nursing  Homes 
and  Professional  Review  for  Intermediate  Care  Facilities  where  the  composi- 
tion of  the  review  team  is  specified,  content  of  reports,  etc.;  however  it 
should  be  noted  that  there  are  also  many  aspects  of  utilization  review 
involved  in  the  Medical  Review  process. 

An  exception  to  this  is  the  attempt  to  evaluate  the  quality  of  care  in 
Cal  iforn.ia's  prepaid  health  plans  by  examining  the  percent  of  advanced  stage 
illnesses  at  the  time  of  hospitalization.    The  idea  was  to  compare  the  quality 
of  care  offered  in  PHP's  with  that  offered  by  fee-for-service  Medicaid  pro- 
viders.   The  approach  was  to  develop  various  process  criteria  for  given  high 
incidence  conditions  in  order  to  be  able  to  gauge  the  seriousness  of  the  con- 
dition at  the  time  of  hospitalization. 


1 


23 


increases  in  reimbursement.    Hence  States  are  torn  by  their 
desire  to  upgrade  the  quality  of  care,  but  at  the  same  time 
concerned  about  the  availability  of  funds.    This  tradeoff  per- 
meates all  of  the  services  covered  by  Medicaid,  from  EPSDT  to 
Mental  Hospitals. 

3.1.4    Candidate  Performance  Measures 

The  following  measures  are  presented  according  to  the 
following  criteria:    namely  those  for  which  it  is  felt  the 
measures  are  sufficiently  equitable  and  objective  to  be  used 
as  a  basis  for  the  awarding  or  imposing  of  financial  incentives 
or  penalties;  those  measures  which,  while  not  suitable  or  rigor- 
ous enough  for  the  first  category,  appear  to  have  value  as  a 
management  tool  for  enabling  the  Federal  Government  to  help 
isolate  those  States  where  more  in-depth  investigative  efforts 
are  warranted  (the  results  of  which  could  in  turn  be  used  as  the 
basis  for  penalties  or  rewards);  and  those  measures  initially 
considered  but  discarded,  based  on  comments  from  SRS,  States, 
Regional  Offices,  etc.,  as  inappropriate,  redundant,  or  unwork- 
able for  either  a  performance  measure  or  as  a  management  tool. 
Consider  the  first  category,  namely: 

a)    Performance  Measures  Selected  as  Leading  Candidates 
Upon  Which  to  Base  Financial  Incentives  or  Disincen- 
tives 

i)    Within  each  classof  providers,  e.g.,  dentist 

pharmacist,  skilled  nursing  home,  hospital,  pliysi- 
92§D2_§'tci2_^t!e  participation  rates_preyail  i ng_in 
each_State2 

The  precise  definition  as  to  what  constitutes  a 
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participant  would  have  to  be  decided,  the  possi- 
bilities being  the  dollar  amount  of  servcies  to 
be  performed  in  a  given  period  or  the  percent  of 
one's  practice  devoted  to  Medicaid.    However,  it  is 
felt  that  such  participation  rates,  even  though 
they  are  somewhat  process  oriented  and  do  not 
guarantee  the  quality  of  service,  are  an  approxi- 
mate indicator  of  at  least  the  potential  for  quality 
services  (in  terms  of  providing  freedom  of  choice  to 
the  provider)  and  that  such  information  should  be 
relatively  available. 

One  possible  difficulty  of  this  measure,  if 
applied  simply  on  the  State  level,  is  that  it  is 
still  possible  to  have  high  provider  participation 
rates  statewide  and  still  not  have  providers  in 
proximity  to  the  recipients.    Perhaps  one  should 
be  more  interested  in  the  number  of  providers 
actually  convenient  to  recipients  living  in  the  low 
income  areas;  however,  such  data  is  definitely  more 
difficult  to  obtain  and  it  can  be  argued  that  a 
State  has  no  control  over  where  providers  locate. 
Il™rlin§s:L2f  payment 

This  measure  clearly  should  be  definitely  correlated 
with  the  quality  of  service  available  and  participa- 
tion rates.    Such  measures  as  the  percent  of  claims 
over  30  days  of  age,  or  average  days  work  on  hand, 
might  be  used  here.    Other  measures  related  to  the 


25 


availability  of  services  to  providers  such  as 
claims  inquiry  capabilities  or  newsletters,  while 
of  interest,  are  difficult  to  measure.    It  is 
relevant  to  point  out  that  the  Blue  Cross  Associa- 
tion, in  evaluating  their  carriers,  have  developed 
a  so-called  "Workload  Processing  and  Pending  Index" 
which  weights  the  percent  of  claims  pending  in  four 
time  periods,  namely  15,  30,  60  and  over  90  days; 
such  a  calculation  might  be  useful  here  in  that  the 
comparison  between  Medicaid  and  Medicare  might  be 
insightful . 

Comparison  of  Actual  Average  Medicaid  Reimbursement 
ys_the  Provider's  Average  Customary  Charge 
This  measure,  assessing  the  reasonableness  of  reim- 
bursements made  and  hence  the  degree  of  provider 
participation,  recognizes  that  customary  charges 
can  and  will  vary  by  location  within  the  State  (and 
at  least  in  some  States,  the  amount  of  actual  Medi- 
caid reimbursement  is  tied  to  that  geographical  dif- 
ference) would  average  over  the  entire  State  and  the 
results  weighted  by  category  of  providers.    A  reason- 
ably close  fit  with  the  provider's  average  customary 
charges  should  give  some  indication  as  to  the  general 
potential  for  quality  services. 
Compari son_of  the  Average  Length  of  Stay  for  the 
Medicaid_and  General  Population^  Adjusted  £or_Diagno- 
sis,_Age  and  Sex 
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Organizations  such  as  the  California  Data  Health 
Corporation  have  computed  state-wide  distributions 
of  the  length  of  hospital  stay,  adjusted  for  the 
above  characteristics.    If  a  comparison  were  made 
for  the  two  populations,  a  shorter  length  of  stay 
could  possibly  indicate  a  poorer  quality  of  care. 
Clearly  this  measure  is  also  of  interest  in  the 
utilization  control  area. 

Compari son  of  Amounts  of  Anci'l lary_Seryiees  in 
Hospitals,  as  well  as_in  Skilled  Nursing  Homes  for 
the_Medicaid  and  General  Population, _Ad jus ted_f or 
Diagnosis, _Age2  and  Sex 

As  with  the  above  measure,  this  measure  could 
indicate  a  lower  level  of  quality  of  care  or  possi- 
bly overutil ization.    It  is  possible  that  providers 
may  exercise  more  restraint  in  ordering  such  services 
for  their  private  patients  than  for  the  Medicaid 
counterpart  and  hence  the  Medicaid  recipient  would 
actually  be  receiving  a  higher  level  of  care. 
Within  the  EPSDT  program,  the  comprehensi veness_of 

^e_§9re?D^D9s_^in9_p?rf9rii1^  aod_the_c^i  tena 

used  for  referrals  for  diagnosis_and  treatment: 
A  quantifiable  measure  is  needed  here  to  monitor 
the  quality  of  the  screenings,  often  performed  by 
nurses  and  paraprofessional  personnel.     It  is  im- 
portant in  that  the  present  thrust  of  the  penalties 
are  geared  to  outreach  and  follow  up  aspects  and 
do.  not  sufficiently  specify  the  criteria  for  refer- 
ral.   Hence  a  State  can  appear  to  comply  with  the 
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regulation,  even  though  it  is  not  referring  those 
children  that  should  be  referred.  Such  a  measure 
might  be: 

The  1 i kel i hood_that  a  Medicaid  child  will 
n°t_b.§  2roP?Ely  referred  for_diagnosis  and 
treatment2_given_the  child_is  screened;  it 
might  be  desirable  to  break  this  out  by  the 
type  of  referral  that  should  have  been  made. 
The  use  of  this  measure  would  clearly  require  a 
sample  of  actual  screenings  by  State  personnel  (with 
a  subsample  rechecked  by  the  Federal  Government)  to 
assess  the  under-referral  rate.    Such  a  measure  might 
be  of  particular  importance  in  States  operating  under 
PHP's  or  where  dental  services  are  performed  on  a 
capitated  basis.     It  is  also  of  interest  to  note  the 
results  of  an  experiment  in  North  Dakota,  where  it 
was  determined  in  Bismark  that  screening  clinics  do 
a  far  more  thorough  and  careful  job  of  screening  than 
do  the  private  Doctors,  and  can  be  cost-effective  due 
to  the  economics  of  scales  possible. 
Measures  Which  Have  Value  as  Management  Tools  or  Screening 
Mechanisms  to  Highlight  Potential  Problem  Areas 
i)    Referral _rate  for_various  problem  areas2_e.g::,_eyes, 
ears,  dental, _etc. 

These  measures,  available  from  the  monthly  State  re- 
ports, of  course  suffers  from  the  defect  that  States 
may  have  drastically  different  under  21  populations 
(in  terms  of  nutrition,  education,  rural  vs  city,  etc.) 
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and  as  a  result  the  referral  rate  should  not  neces- 
sarily be  the  same.    In  addition  children  may  be 
availing  themselves  of  needed  medical  and  preventive 
care  as  a  result  of  examinations  performed  in  public 
schools,  or  through  the  normal  physician  visit  process. 
However,  monitoring  of  these  measures  might  provide 
a  screening  mechanism  to  identify  where  there  might 
be  possible  problems  and  might  trigger  extensive 
samples  upon  which  to  rigorously  gauge  the  quality 
of  the  screening  process, 
ii)    Qual i ty_of_the_preyentiye  care  delivered,  comparing 
the_Medicaid  Popylation_with  the_general _popul ation_, 
in_terms_of  percentage  of_advanced_stage  illness_at 
the  time_of  hospitalization 

The  intent  here,  perhaps  too  idealistic  for  imple- 
mentation, is  to  develop  various  process  criteria 
for  certain  high  incidence  conditions  in  order  to  be 
able  to  gauge  the  seriousness  of  the  condition  at  the 
time  of  hospitalization.    This  concept  has  the  subject 
of  previous  studies  (e.g.,  see  "Evaluation  of  Quality 
Care  in  California's  Prepaid  Health  Plans",  General 
Research  Corporation  Report,  September  1974).  Much 
work  remains  to  make  the  many  adjustments  needed  for 
known  differences  in  nutrition,  education,  environ- 
ment, etc.  to  make  the  measurements  meaningful. 
Measures  Initially  Considered  but  Felt  to  be  Redundant 
or  Unworkable  Either  as  Performance  Measures  or  as  Manage- 


ment  Tools 
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yi^iD_?§9!]_9^§S2E-y_2f_§P?c'1'al1's^§_w'i thin_a  given 
9l5§§_2f_2r2Yl^§r§2_§-9-2_^§r?!§t2l29Y»  pediatrics, 
§^9^2_v:;l^t]2D_^!2§_P!]y5i9!§0_9]ass '  wna"t  3re_the_parti- 
9^22D_lC§^§s_for_the_State, s  providers? 
The  same  comments  as  stated  for  the  other  participa- 
tion rates  measure  apply;  hence  it  is  felt  to  be 
somev/hat  redundant. 

b'l^i]i0_§a9!]_class_of_proyiders2_e      >_pharmaci  sts , 
dentists,  hospitals,  nursing  homes2_etc what 
fraction  of  the  enrol led_proyiders_are  responsible 
for_yarious  percents_of  the_ total  dol 1 ar_ vol ume  of 
the  Program? 

This  measure  is  aimed  at  identification  of  States 
guilty  of  having  so-called  "Medicaid  mills",  i.e., 
States  where  high  percentages  of  the  dollar  value 
of  services  delivered  by  a  given  class  of  providers 
are  due  to  only  a  few  percent  of  the  enrolled  pro- 
viders in  that  class.    Clearly,  it  seems  more  desir- 
able that  there  not  be  such  a  polarization  of  pro- 
viders since  it  lends  suspicion  to  the  quality  of 
care  being  rendered  by  such  high  volume  providers. 
However  this  will  most  likely  be  the  case  since 
recipients  will  select  providers  convenient  to  them. 
In  terms  of_the_dollar_yalue  of  services_actually 
delivered  to_Medicaid_reci pients ,_or  perhaps_the 
AFDC  segment  of  Medicaid,  what  fraction  are_rendered 
by  specialists,  and  how_does  it_compare  wi ththe 
correspond! ng_statistic  for_the_general  population? 
As  an  illustration,  if  it  was  determined  that  20%  of 
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the  dollar  value  of  physician  services  delivered  to 
the  Medicaid  AFDC  recipients  in  a  given  State  were 
performed  by  specialists,  and  that  the  corresponding 
figure  for  the  general  population  was  only  30%,  then 
this  might  indicate  that  Medicaid  patients  are  receiv- 
ing a  level  of  care  lower  to  that  of  the. general 
population.    If  this  measure  were  to  be  used  it 

is  felt  the  AFDC  aid  category  more  closely 
resembles  the  non-Medicaid  population  in  that 
we  have  excluded  the  disabled,  blind,  aged,  etc. 
The  provider  specialty  code  information,  available 
at  least  in  some  States,  might  be  helpful  in  comput- 
ing in  this  measure.    In  terms  of  the  weaknesses  of 
the  measure,  it  must  be  stressed  that  it  could  be 
strongly  "influenced  by  the  State's  own  scope  of 
covered  services  and  utilization  patterns. 
What  is_the  error  rate  in  the  clinical  laboratory 
tests,  i.e. ,  those  performed  in  hospital  laborator- 
ies, _physici  an  laboratories ,_and_i ndependent_ la bora- 

This  would  necessarily  require  the  use  of  test 
samples  where  the  true  condition  is  known  and  most 
likely  would  be  performed  by  the  States  with  a  sub- 
sample  rechecked  by  the  Federal  Government.    Such  a 
sample  is  normally  part  of  the  process  in  initial 
certification  of  a  laboratory  but  it  is  not  apparent 
that  such  samples  continue  to  be  taken  after  certifi- 
cation.   Since  the  clinical  laboratory  section  is 
growing  faster  than  any  other  sector,  such  a  monitor- 
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ing  effort  could  be  very  expensive.    Also  there  is 

little  reason  to  believe  the  error  rate  would  be 

different  than  that  for  the  general  population. 

v)    Consider_the_fractions_of  hospital  Medicaid  ger?on- 

days_spent  in_different  cl asses_of_hospi tal s2  say 

county  hospital s,_community_hospitals  and_teach- 

ing_hospi tal s j_denote_these  as_M-j , _^2i--n-^2 

where  ^_+_^-+J-2-=  --    ^ow  co0^2^er_^!}?  same 
statistics  for_the  general _popul ation,_cal ]_these 

'_§2--a---^3--      -°- py^^- syct|_!iie5 sy r§5_^5 

LV§]^_M2/^-""13^-3---J-^V=--l4"4-l2-"-2il" 
~--3-l-    Idea"n,y  these  measures,  if  Medicaid 

recipients  and  the  general  population  are  receiv- 
ing the  same  quality  of  care,  should  be  of  course 
1  in  the  first  case  or  zero  in  the  case  of  the 
Mean  Absolute  Deviation  score.    This  measure  suffers 
from  the  defects  that  the  data  is  most  likely  diffi- 
cult to  obtain  and  that  the  State  has  little  control 
over  the  mix  resulting.    In  addition  Medicaid  reci- 
pients, from  a  force  of  habit,  often  go  to  the 
county  outpatient  clinics  and  hence  county  hospitals 
would  be  expected  to  have  more  Medicaid  patients 
than  non-Medicaid .    Also  many  Medicaid  providers 
have  established  relationships  with  county  hospitals 
that  affect  their  choice. 
3.1.5    Summar^_ f or_ the_ Program_ Area  Dealing  Wi th_Qual i ty_of_Care 

It  is  felt  this  Program  Area,  very  much  tied  to  the  Area  of 
Provider  Reimbursement  and  Utilization  Control,  is  reasonably  well 
suited  to  the  use  of  performance  measures,  particularly  since  the 
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present  process  oriented  regulations  dealing  with  certification  of 
nursing  homes,  Statement  of  Medical  Benefits,  Medical  and  Profes- 
sional Review,  etc.  do  not  adequately  address  the  quality  issue. 
The  quality  area,  in  terms  of  performance  measures,  suffers  from 
some  of  the  same  types  of  problems  as  does  measuring  the  worth  of 
the  EPSDT  program  since  it  is  from  a  practical  standpoint  impossible 
to  separate  out  all  of  the  many  factors  impacting  on  the  outcomes 
of  health  delivery.    However,  it  is  felt  the  basic  participation 
rates  and  timeliness  indicators,  together  with  a  comparison  of  the 
levels  of  services  provided  the  Medicaid  and  non-Medicaid  patient, 
suitably  corrected  for  diagnosis,  age,  sex,  etc.,  can  be  used  to 
provide  an  approximate  index  as  to  the  potential  for  quality  care; 
it  is  also  felt  they  are  sufficiently  objective  to  be  considered 
as  a  basis  for  the  awarding  of  financial  incentives;  in  addition 
there  are  several  measures  which  might  be  helpful  as  management 
tools  to  help  highlight  where  there  may  be  a  potential  problem. 
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Program  Area  Dealing  With  Early  and  Periodic  Screening,  Detection 
and  Treatment  (EPSDT) 

3.2.1  Goal 

Ensure  that  preventive  medical  services  and  early  periodic 
examinations  and  treatment  programs  are  available  to  cover  the 
services  contained  in  the  State's  Plan  plus  other  key  areas  including  optic 
hearing,  and  dental  care.    The  hope  is  to  reduce  chronically  handi- 
capping situations  and  thereby  reduce  long-term  health  care  costs. 

3.2.2  Regulations;  (Regs.  249.10  and  205.146) 
Regulations  sections  applicable  to  this  Progam  Area  include: 
i)    249.10(a)(3)  -  States  must  establish  administrative  mech- 
anisms to  identify  available  screening  and  diagnostic 
facilities  and  identifying  all  eligible  individuals; 
State  must  ensure  that  EPSDT  will  be  available,  includ- 
ing transportation,  to  all  eligible  individuals  under  21 
(legislation  became  effective  in  February  of  1971). 

ii)    249.10(b)(4)(H)  -  FFP  is  available  for  any  item  of  care 
and  services  included  under  EPSDT  for  individuals  under 
21  (effective  February  1971). 
iii)    205.146(c)  -  Penalty  for  failure  to  provide  EPSDT  to  AFDC 
children:  reduction  in  AFDC  total  payments  to  a  State  by 
Mo  retrospectively  in  any  quarter  if  notification,  arrange- 
ment and  provision  of  EPSDT  services  does  not  occur 
(effective  July  1975). 

3.2.3  Present  Process 
The  current  regulations  focus  on  notifying  recipients,  assur- 
ing screening,  and  providing  timely  treatment.    The  intake  process 
in  an  annual  notification  of  the  parents  of  the  availability  of 
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services  and  counseling  at  the  time  of  eligibility  determination 
that  such  services  are  available;  however  it  is  difficult  to 
ensure  screening  and  diagnosis/treatment  appointments  will  be  met. 

Nine  States  (as  of  December  1975)  have  been  penalized  for  a 
total  amount  of  about  $15.75  million  (eight  for  not  adequately 
informing  recipients,  five  for  failing  to  assure  screening,  and 
one  for  not  assuring  timely  treatment).    In  addition  several  States 
have  been  taken  to  court  by  recipient  groups  to  obtain  the  services 
legally  available  to  them.    The  present  process  was  initially 
thwarted  by  the  fact  that  some  States  considered  it  a  cost-effective 
option  to  non-comply  since  costs  related  to  the  EPSDT  program  can 
run  up  to  57o  of  a  State's  total  Medicaid  costs.    The  present  process 
is  also  complicated  by  the  so-called  equivalency  issue  in  which 
a  State  feels  it  is  meeting  the  intent  of  the  EPSDT  Program  by  providing 
hearing  tests  and  eye  tests  in  the  public  schools,  or  through 
screenings  initiated  by  the  recipient's  own  physician  at  the  time 
of  delivery  of  episodic  services.    Indeed  some  States  point  to  the 
large  amount  of  9,000  Rvs    series  office  visits  for  Medicaid  child- 
ren under  21  which  the  Federal  Government  is  not  taking  into  account 
in  assessing  how  well  a  State  is  actually  doing  in  meeting  the  goals 
of  the  EPSDT  Program.    Another  issue  is  the  process  oriented  regu- 
lations, such  as  the  60  days  guidelines  relating  to  the  maximum  time  between 
request  for  such  services  and  screening,  and  between  referral  and 
diagnosis  and/or  treatment.    Rurally  oriented  States  often  employ 
mobile  screening  units  and  complain  that  the  60  day  period  leads  to 
excessive  rerouting  and  an  inefficient  operation.    Finally  States 
complain  that  compliance  with  the  process-oriented  regulations 
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requires  a  great  effort  in  case  tracking    and  contributes  nothing 
to  the  well  being  of  the  children. 
3.2.4    Candidate  Performance  Measures 

i )    Performance  Measures  Suitable  for  Rewards  and  Penalties 

a)  Percent  of_eligib1e  children  reguesting_screenincj 
in_a  year,  broken  down  by  various  age  groupings: 
This  goal  oriented  measure  is  a  direct  measure  of 
the  worth  of  the  State's  outreach  program.    To  the 
extent  that  the  State  has  comprehensively  counseled 
eligibles  to  sign  up  for  the  service,  either  at  the 
time  of  eligibility  determination  or  subsequently, 
individuals  will  be  counted  in  this  measure.  It 
should  also  point  out  where  there  are  possible  gaps 
in  the  outreach  effort,  perhaps  for  those  individuals 
over  12  (but  less  than  21).    One  real  difficulty  is 
the  possibility  of  double  counting  in  the  event  an 
individual  is  screened  more  than  once  a  year;  this 
problem  is  further  compounded  by  the  turnover  rate 

in  eligibility. 

b)  Perc_ent_of_el  icji  bl es  ,  requesting_screening_who_recei ye 
the_screening  within  specified  periods  of  time,_eig^i 
60_da^s 5_75_days ,_90_days2_etc. j_al ternatiyely_i t 
might_be_well  to_break  out  this_measure  for_yarious 
age  groupings_and  then  weight  the  results  depending 

on  the  priorities  associated  with  each  age  groups 


As  a  means  to  encourage  providers  to  follow  up  with  patients  they  screen 
in  their  offices,  some  States  are  including  a  small  bonus  to  act  as  an 
incentive  to  the  provider. 
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This  process  oriented  measure  would  clearly 
require  sampling  and  could  be  arranged  so  that 
the  State  is  regularly  required  to  perform  a 
sample  with  a  subsample  being  checked  by  the 
Federal  Government.    Note  that  this  measure  is 
based  on  those  actually  receiving  a  screening. 
It  may  also  be  of  interest  for  management  purposes 
to  compute  the  fraction  who  received  an  appoint- 
ment within  various  periods  of  time  but  did  not 
show,  a  situation  which  is  somewhat  outside  the 
control  of  the  State.    A  possible  problem  asso- 
ciated with  this  measure  is  that  it  does  not 
recognize  problems  in  rural  areas  where  mobile 
units  often  do  the  screening,  and  that  the  cycle 
for  the  mobile  units  may  be  longer  than  60  days; 
nor  does  it  not  give  any  credit  for  partial  screen- 
ings performed  in  schools,  or  at  the  time  of  epi- 
sodic visits. 

c)    II]§_0§r9§D5§_2f_§2reen§^  §1  i bl  es ,  broken  down _ by 
tyP§§_°f _!Cef§r!C§I.il_§-9ji2  hearingi_sight_to_begin 
recei ving_diagnosis_and/or  treatment_wi thin  speci- 
f^i ed_geri ods  of_time,_say_60  days2_75_days ,_and 
90  days:    As  with  measure  b),  this  measure  would 
require  sampling  on  a  longitudinal  basis.  It 
would  help  to  point  out  where  there  may  be  follow- 
up  difficulties,  e.g.,  in  the  dental  area.    It  may 


The  average  overall  referral  rate  in  California,  e.g.,  1s  about  14%. 


37 


also  be  of  interest  to  compare  the  follow-up  rate 
for  screenings  clone  by  physicians  in  contrast  to 
those  done  at  clinics.    In  this  regard,  it  is 
noteworthy  that  some  States  offer  bonuses  to  phy- 
sicians who  take  on  the  responsibility  of  ensuring 
follow-up.    The  deficiency  of  the  measure  is  that 
it  does  not  assess  the  so-called  "equivalency" 
services  associated  with  those  diagnoses  and 
treatments  rendered  by  physicians  to  the  target 
population  as  a  result  of  an  episodic  visit.  It 
is  proposed  those  are  useful  as  management  tools 
and  will  be  discussed  in  that  context. 

Measures  Which  May  be  Useful  as  Screening  Mechanisms 

or  as  Management  Tools 

a)    Per  capi ta_consumption  for  the  target  population 
2f_phy^ician_offjce_vi  si  t  servi ces_measured  by  the 
ratio  of  the  total _dollar  value  of  all_RVS  nine 
thousand  series  seryices_rendered  in_a  year_to 
Medicaid  el igi bl es_21  and  under:    This  measure 
would  take  into  account  all  office  visit  services 
performed,  whether  initiated  by  the  EPSDT  Program 
or  not,  and  might  be  valuable  in  confirming  how 
well  the  State  is  doing  in  meeting  the  goals  of 
the  EPSDT  Program.    Differences  in  the  percent  of 
children  needing  treatment  in  different  States 
would  tend  to  undermine  the  measure  for  inter-State 
purposes,  but  it  is  still  felt  to  be  a  useful  man- 
agement tool . 
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Per  capita  consumption_for  the_target_populatiori 
of  dental_seryices2    This  measure,  similar  in 
spirit  to  the  above,  would  help  gauge  a  State's 
total  efforts  in  outreach,  the  criteria  used  in 
the  screening  process  and  the  follov/-up  process. 
It  might  be  especially  insightful  to  compare  this 
for  States  where  dental  services  are  capitated 
to  those  States  on  a  fee-for-service  bases. 
Reduction  for_various  age  g^ouPs_2f_t!3§_lQcidence 
of  chronical ly  handicappi ng  situations  as_a  result 
of  certain  childhood_maladies:    Since  the  basic  con- 
cept behind  EPSDT  is  isolation  of  childhood  medical 
problems  soon  after  occurrence,  reduction  of  certain 
types  of  more  severe  diseases  might  be  considered 
the  "ultimate"  measure  of  effectiveness.    Such  a 
measure  would  indicate  the  "quality"  of  the  screen- 
ings.   Unfortunately  such  quality  measures  are 
extremely  difficult  to  implement  in  practice.  Since 
other  factors  might  contribute  to  the  reduction  of 
disease,  it  would  be  important  to  carefully  limit 
claims  of  EPSDT  effectiveness  to  what  could  real- 
istically be  attributed  to  the  program.    For  example, 
a  reduction  in  the  severity  of  optholmetric  treat- 
ments among  children  could  be  due  to  early  discovery 
(eye  examinations  had  increased)  or  might  be  due  to 
a  reduction  in  the  incidence  of  that  disorder.  Sta- 
tistically significant  reductions  would  need  to  be 
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demonstrated.    Another  difficulty  is  the  delayed 
effect  of  the  program;  significant  decreases  in 
disease  may  not  occur  until  several  years  after 
EPSDT  has  been  fully  operable.    Finally  it  may  be 
important  to  measure  the  reduction  in  incidence 
for  the  entire  population  as  the  incident  can 
itself  be  the  cause  for  the  individual  being  in 
the  Medicaid  Program. 

3.2.5  Summary 

This  Program  Area  seems  to  be  an  extremely  promising  candi- 
date for  performance  measures,  both  because  it  is  an  area  with  a 
great  deal  of  process  specified  now  and  one  cumbersome  for  the 
States  to  comply  with  and  because  there  are  goals  that  are  distinct 
from  the  process.    This  area,  presently  requiring  less  than  5%  of 
the  State's  Medical  budget,  could  easily  rise  to  7-11%  of  the 
budget  and  thus  is  gaining  importance.    Some  States  feel  they  would 
like  to  have  the  flexibility  to  try  different  processes,  e.g.,  to 
concentrate  more  of  their  efforts  on  the  very  young  children 
in  some  areas  and  for  the  older  children  in  others.  However 
they  feel  they  lack  the  resources  to  assure  compliance  with 
the  present  process  and  still  focus  the  efforts  in  a  manner 
they  see  fit.    Perhaps  after  there  is  some  extended  experience 
with  the  Program,  measures  which  can  gauge  the  decrease  in 
the  incidence  of  chronically  handicapping  situations  in  adults, 
resulting  from  childhood  maladies,  can  be  used  to  give  States 
the  1  attitude  for  innovation  they  desire.    Until  that  time, 
however,  the  more  process  oriented  performance  measures  appear 
to  be  needed. 
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3 . 3    Program  Area  Dealing  With  Recovery  of  Third  Party  Resources 

3.3.1  Goal 

Ensure  that  states  will  take  all  "reasonable  measures 
to  obtain  reimbursements  from  all  appropriate  third  parties 
for  recipient's  medical  services. 

3.3.2  Regulations  and_Legislation 

i)    250.31  (FFP  related,  added  in  1967) 
ii)    Title  XIX  legislation 
iii)    Section  1902 (a) (25) 
iv)    Section  1902(d)(2) 

These  sections  require  the  agency  administrating  the  State 
Plan  to  take  "all  reasonable  measures"  to  ensure  that  third  party 
liability  has  been  determined,  and  used  to  pay  for  care  and 
services  available  under  the  plan.    Section  1902(d)(2)  specifi- 
cally addresses  Federal  payments  to  States  and  mandates  that 
Federal  reimbursements  which  were  made  to  states  shall  be  treated 
as  overpayments  where  third  party  reimbursement  has  been  obtained 
Overpayments  determined  to  have  occurred  will  be  deducted  from 
the  next  quarter's  Federal  reimbursement.    The  sense  of  the  regu- 
lations is  to  require  States  to  actively  research  third  party 
liability  for  each  medical  case.    In  cases  where  third  party 
liability  was  available  but  disregarded,  the  State  may  not  claim 
that  share  in  obtaining  FFP. 

3.3.3  Present  Process 

According  to  regulations,  all  third  party  payments  recov- 
ered after  FFP  has  been  obtained  must  be  prorated,  and  an  appro- 
priate share  returned  to  the  Federal  Government.    The  regula- 
tions do  not  define  the  specific  processes  to  be  used  by  the 
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State  in  determining  third  party  liability;  it  is  up  to  the 
States  to  develop  procedures,  qualifying  as  "reasonable 
measures",  to  ascertain  liability.    Enforcement  to  date  has 
been  primarily  through  the  use  of  GAO  reviews,  and  use  of 
financial  management  guides  prepared  by  the  State  Grants 
Administration. 

A  Federal  audit  was  recently  conducted  to  identify 
situations  where  third  party  liabilities  were  not  investigated 
by  states.    In  general  the  states  have  not  rigorously  imple- 
mented a  program  of  recapturing  third  party  resources,  citing 
as  their  key  problems  statute  of  limitations  and  uncertainty 
about  their  rights.    Another  key  problem  seems  to  be  in  the 
thoroughness  of  the  interview  conducted  at  the  eligibility 
intake  process  where  an  attempt  is  made  to  determine  if  any 
third  party  reserves  exist.    Special  audits  have  shown  that 
a  sizeable  percent  of  the  eligibles,  claining  they  had  no 
outside  coverage  did  in  fact  have  such. 

A  recent  GAO  study  revealed  that  about  50%  of  the 
fstates  report  no  collections,  whereas  the  other  50%  report 
collections  totaling  $12.5  million  per  year.     In  California 
it  was  recently  determined  that  7%  of  the  Medicaid  population 
had  other  health  insurance.    In  many  cases,  multiple  overlap- 
ping policies  were  found  to  exist  which  could  cover  payments 
for  typical  services  received  several  times  over.     In  addition, 
it  might  be  useful  to  note  that  California  is  currently  exper- 
iencing a  12-fold  rate  of  return  on  expenditures  for  recovery 
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activities;^  also  if  the  experience  of  Washington  State  (with 
successful  recovery  rates)  could  be  duplicated  in  all  of  the 
Medicaid  program,  the  total  Federal  and  State  savings  would 
approximate  $100  million  per  year. 

In  addition  to  actual  third  party  liability  recovery 
activites,  some  states  are  starting  to  support  private  carrier 
coverage  as  a  cost-effective  alternative  to  increasing  reimburse- 
ments.   For  example,  in  Michigan,  the  State  has  selectively 
continued  to  pay  group  health  premiums  for  certain  individuals 
who  would  have  ordinarily  been  dropped  from  group  coverage.  (It 
was  determined  for  these  cases  that  the  cost  to  the  State  of 
paying  the  group  policy  premiums  was  less  than  the  expected  cost 
of  Medicaid  for  these  eligibles.)    Another  innovative  effort  is 
to  track  down  fathers  of  AFDC  families  to  utilize  the  individual's 
group  health  insurance  policy.    Finally  those  States  with  compu- 
terized claims  processing  are  beginning  to  kick  out  claims  for 
which  the  medical  procedures  consumed  might  indicate  that  an  acci- 
dent occurred,  for  example  broken  bones;  the  State  then  specifi- 
cally checks  the  individual  for  causality  or  workmen  compensation  resource 
California  has  reported  an  18-fold  increase  in  potential  casualty 
claims  since  this  program  began.     In  this  regard  Medicare  actually 
pays  a  small  bonus  to  their  carriers  for  each  third  party  claim 
identi  f ied . 

3.3.4    Candidate  Performance  Measures 


This  does  not  include  "front  end"  savings  where  providers,  realizing  that 
other  insurance  is  available,  automatically  bill  the  other  insurance 
company  in  addition  to  Medicaid.    Such  information  is  not  routinely  being 
collected  even  though  it  is  felt  it  would  be  useful  in  assessing  the  poten- 
tial for  TP  collections. 
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A  number  of  goal  and  process  related  measures  are  possible; 

they  follow  below.    An  interesting  alternative  to  installation  of 

formal  performance  measures  that  deserve  some  consideration  is  as 

follows:  an  estimate  is  made  of  the  third  party  payments  available 
in  a  given  State  (based  on  a  sample  of  claims,  with  careful 

research  to  determine  third  party  resources)."'    FFP  would  then 
automatically  be  reduced  by  a  fixed  amount  less  than  or  equal 
to  the  estimated  third  party  resources,  with  States  being  allow- 
ed  to  keep  in  full  any  third  party  collections.      The  effect  of 
such  an  approach  is  to  place  the  States  completely  "at  risk"  for 
recovering  third  party  resources,  reimbursing  the  Federal  govern- 
ment in  advance  for  some  fraction  of  the  expected  payments  avail- 
able.   States  would  then  reap  the  full  benefits  of  any  increased 
effort  in  this  area,  and  the  Federal  government  in  some  sense 
would  be  indifferent  as  to  the  extent  of  those  efforts  since  they 
already  had  their  portion.    This  plan  could  be  implemented  for 
the  total  estimated  amount  of  third  party  payments,  or  could  hold 
States  responsible  for  recovering  some  percentage  of  the  total 
estimated  liability. 

The  chief  difficulty,  of  course,  of  such  an  approach  is 
that  of  estimating  the  amount  of  third  party  payment  possible  in 


In  practice,  Federally-conducted  samples  might  be  conducted  periodically, 
e.g.,  every  three  years,  to  update  the  amount  of  third  party  liability 
available  in  each  State.    In  the  interim,  results  of  the  past  sample  would 
be  used  with  an  appeal  process  open  to  the  State  to  show  evidence  of  a 
change. 

This  is  approximately  the  method  used  in  some  States  between  the  State 
Medicaid  Agency  and  the  State  Legislature  where  the  State  Legislature  asks 
for  an  estimate  of  recoveries  and  then  deducts  a  portion  of  this  from  their 
State  budget. 
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a  given  State.    An  alternative  approach  is  to  assume  a  level 
of  possible  payments  equal  to  a  given  percentile  of  the  current 
collections  across  States1,  e.g.,  the  60th  percentile.    FFP  could 

be  reduced  by  a  specified  fraction  of  this  amount  effective  at 
some  future  date.    Before  that  date,  appeal  procedures  could  be 
established  to  allow  States  to  demonstrate  that  the  available 
third  party  resources  are  less  than  the  assumed  amount.  (Of 
course  the  burden  would  now  be  on  the  States  to  make  the  appro- 
priate measurements  and  to  present  convincing  data  in  the  appeals 
process.)    Also  before  implementation  of  the  reduced  FFP,  addition- 
al incentives  could  be  provided  to  encourage  States  to  improve 
their  efforts  in  this  area.    For  example,  States  could  be  allowed 
to  keep  100%  of  the  third  party  payments  received  in  the  interim 
even  though  some  smaller  level  of  FFP  would  still  be  in  effect. 
Also,  a  high  level  of  Federal  funding  could  be  provided  for  States 
to  implement  improvements.    Returning  to  the  use  of  performance 
measures,  we  have: 

i )    Performance  Measures  Suitable  for  Setting  Rewards/ 
Penal  ties : 

Measures  of  third  party  recoveries  that  appear 
particularly  promising  include: 
a)    Fraction_of_Medicaid_dol lar  payments  made  in 
which  a  third_party_was_l iable  but_did  not_pay^ 
(Sampl ing  required. ) 

This  is  a  direct  measure  of  the  extent  to 
which  a  State  Medicaid  agency  has  failed  to  make 
third  party  collections,  compared  to  their  total 
volume  of  expenditures.    To  compute  such  a 

In  terms  of  this  distribution  across  the  States  of  the  percent  of  Program 
expenditures  recovered. 
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measure,  it  would  be  necessary  to  obtain  a 
statistically  significant  sample  of  paid 
claims  and  to  audit  each  such  claim  to  deter- 
mine  the  extent  of  third  party  liability  not 
collected.    Care  would  have  to  be  taken  to 
implement  such  sampling  and  auditing  procedures 
consistently  over  varying  size  States.  This 
measure,  due  to  its  comparisons  with  total 
expenditures,  could  possibly  penalize  a  State 
which  has  made  modest  efforts  on  a  large  pool 
of  available  resources,  as  compared  to  another 
State  which  has  made  no  effort  on  a  much 
smaller  resources  pool. 

Ratio_of_actual  third  psrty_col lections_to_total 
Med icaid_ third  pa^ty_resources_avai 1 abl e^ 
(Sampling  required.) 

This  is  a  direct  measure  of  the  State's 
success  in  insuring  that  third  party  collections 
are  accomplished,  appropriately  adjusting  for  the 
total  third  party  resources  available.    Thus,  a 
State  is  not  penalized  if  the  level  of  resources 
available  is  very  small.    This  measure,  as  with 
the  one  above  would  require  large-scale  sampling 
to  set  the  total  Medicaid  third  party  resources 
available.    A  slight  disadvantage  of  the  measure 
is  as  follows:  if  in  an  individual  State  the  third 
party  resources  available  are  very  small  compared 
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to  the  total  program  expenditures,  the  State  may 
rightly  determine  that  efforts  at  collecting 
those  resources  are  not  cost-justified;  however, 
use  of  this  measure  as  part  of  a  performance  / 
standard  would  result  in  penalizing  such  a  State, 
relative  to  other  States  where  comprehensive 
third  party  efforts  are  more  justified. 
Variations_of  the  above  based  on  each_category 
of_third  party  resource. 

Same  as  measures  a)  and  b)  except  that 
separate  computations  are  made  for  each  sub- 
classification  of  third  party  resources,  e.g., 
health  insurance,  casualty  benefits,  Workman 
Compensation,  Champus,  etc.    Such  measures  would 
be  more  refined  than  those  given  above  and  would 
allow  for  a  more  careful  measurement  of  the  parti- 
cular areas  of  third  party  resources,  without 
such  detail  being  buried  in  the  outcomes  for  a 
larger  aggregate  figure.    The  use  of  such  disag- 
gregated measures  would  eliminate  the  natural 
"weighting"  (in  a)  and  b))  of  the  third  party 
recovery  categories  based  on  their  relative  dollar 
size. 

The_accuracy_  of  the  indicator  in  the_el igi bi  1  i ty 

fll§_§§_t2_whether_or_not_thir 

are  indeed  available_or  not. 

The  key  thrust  here  would  be  to  measure  the 
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error  rate  in  this  indicator  and  to  have  an 
incentive  for  a  comprehensive  assessment  as 
to  whether  other  insurance  is  available. 
Special  audits  have  uncovered  that  sizeable 
proportions  of  those  reporting  no  health  insur- 
ance as  well  as  of  those  reporting  "other  insur- 
ance available"  are  in  error.    The  accuracy 
measure  could  be  determined  by  a  sample  taken 
from  the  eligibility  file  and  carefully  followed 
up. 

Measures  Useful  for  Management  and  Screening 

Another  measure  appears  useful,  although  mostly 
for  management  purposes  rather  than  as  a  true  indicator 
of  a  State's  performance: 

a)    State  investment  in  staff  to  administer  third 
party  recoveries ,  as  measured  by  the  proportion 
of_the_ State ' s  total  admini strati ve_costs_deyoted 
to  third  party_efforts_or  average  total  third 
investigative  ef  f  orts_  ( i  n  dollars)_per  claitrh 
Such  a  measure  is  an  indication  of  the 
state's  commitment  to  the  recovery  of  third 
party  resources.    However,  performance  stan- 
dards based  on  such  a  measure  might  then 
encourage  the  increasing  of  administrative 
staff  without  necessarily  achieving  the 
desired  goal  of  increasing  third  party  pay- 
ments.   Alternatively,  a  measure  of  effective- 
ness of  recovery,  i.e.,  number  of  dollars 
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recovered  from  third  parties  per  investigator 

or  per  dollars  recovered  from  third  parties 

per  investigator  or  per  dollar  expended,  might 
be  used  to  judge  the  efficiency  of  the  research 

efforts.    However  in  both  measures,  the  size  of 

the  research  effort  must  be  measured  directly; 

there  would  likely   be  a  difficulty  in  obtaining 

consistent  data  for  these  measures  in  different 

States.    This  follows  since  often  personnel  with 

third  party  responsibilities  also  have  other 

Medicaid  responsibilities,  so  that  some  prorating 

of  effort  would  need  to  be  applied.    This  measure 

would  be  ultimately  most  useful  in  identifying 

States  where  the  level;  of  effort  in  recoveries 

appear  to  be  inadequate;  the  measure,  acting  in  a 

"screening"  role,  would  isolate  States  with  perhaps 

too-low  of  a  level  of  effort  which  could  then 

initiate  a  detailed  audit  of  recovery  procedures 

or  a  sampling  process  which  could  be  used  as  the 

basis  for  penalties. 

i i i )    Measures  Reviewed  and  Found  to  be  Unsuitable 

The  following  measures  were  explored  and  found 

to  be  unsuitable  for  either  performance,  screening,  or 

management  indicators.    Specific  reasons  for  rejection 

are  given  within  the  paragraph  for  each  measure: 

a)    Number_of_l  iabi  1  i ity_cases_ opened. 

This  could  possibly  be  a  measure  of  the  State's 

efforts  in  liability  collections,  but  only  to  the 

extent  that  such  cases  go  to  court.    A  performance 

standard  based  on  such  a  measure  places  emphasis 
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on  the  process  (methods  of  recovery)  rather 
than  the  goal  (to  maximize  recovery).  States 
might  be  effective  at' opening  liability  cases 
but  ineffective  at  follow-up  and  collecting 
the  third  party  payments.    Also,  the  States 
might  be  encouraged  to  open  a  large  number  of 
cases  which  have  virtually  no  chance  for  an 
ultimate  recovery.    This  measure  was  judged 
inappropriate  since  there  is  no  consideration 
of  the  actual  success  rate  of  liability  cases, 
b)    Ratio  of  actual  third  party  collections  to 
total  Medicaid  payments. 

This  is  a  direct  measure  of  a  State's 
efforts  to  insure  that  third  party  payments 
are  made.    Furthermore,  it  is  not  difficult 
to  obtain  the  appropriate  data  for  its  compu- 
tation.   However,  States  differ  in  the  extent 
to  which  third  party  resources  are  available; 
a  serious  shortfall  is  that  this  measure  would 
penalize  those  states  where  there  are  little 
resources  available,  relative  to  program  size. 
It  is  felt  that  earlier  measures  reflect  a  more 
accurate  picture  of  recovery  efforts,  and  capture 
the  sense  of  comparison  between  program  size  and 
collections  embodied  in  this  measure. 

3.3.5  Summary 

This  area  appears  particularly  well  suited  to  per- 
formance measures,  particularly  in  goal  oriented  measures  indi- 
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eating  the  actual  effectiveness  of  third  party  recovery  activi- 
ties.   Most  likely  the  use  of  such  measures  would  have  to  be  on 
a  relative  standard,  i.e.,  based  on  the  State's  own  past  per- 
formance since  the  opportunity  for  third  party  resources  most 
likely  differs  widely  across  States.    A  sampling  of  claims  to 
determine  those  instances  and  dollar  volumes  in  which  there  were 
third  party  resources  available,  but  not  collected,  has  much 
more  appeal  and  feasibility  associated  with  it  than  it  does  in 
the  Fraud  Area,  for  example.    It  would  seem  that  the  same  set  of 
claims  sampled  and  scrutinized  in  the  AFDC  and  Medicaid  Quality 
control  process  might  be  used  for  investigation  of  third  party 
resources  also.    Finally  the  program  area  is  one  in  which  FFP 
applies  and  hence  one  that  may  not  require  major  legislative 
changes  to  initiate  penalties. 
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Program  Area  Dealing  With  Control  of  Erroneous  Payments 

3.4.1  Goal 

Pay  the  correct  amounts  to  eligible  providers  on  behalf  of 
eligible  recipients  for  specific  covered  services  actually  per- 
formed by  eligible  providers. 

3.4.2  Regulations_and_Lesiglation 

There  is  no  single  Medicaid  regulation  section  requiring 
States  to  develop  erroneous  payment  monitoring  and  control.  There 
are,  however,  payment  provisions  at  several  locations  in  the 
legislation  with  general  erroneous  payment  implications.    Some  of 
these  situations,  such  as  Third  Party  Liability  and  Reimbursements, 
are  treated  as  separate  Program  Areas  elsewhere  in  this  report: 

i)    1902(a)(25)  -  requires  that  States  will  take  reasonable 
measures  to  recover  payments  due  to  third  party  liability. 
Others,  such  as  situations  involving  overpayments,  non- 
covered  services,  and  ineligible  providers  and  recipients, 
are  addressed  by  measures  developed  below: 
ii)    1 902 (a ) ( 32 )  -  requires  that  payments  for  services  to  indi- 
vidual providers  be  made  only  to  that  provider  directly, 
or  to  that  provider's  employer  rf  the  individual  is  required 
to  turn  over  his  fee  to  his  employer  (payments  to  the  incor- 
rect provider  are  considered  an  erroneous  payment  situation 
in  this  report). 

iii)    1903(i)(l)  -  forbids  States  from  making  payments  that  exceed 
charges  taht  would  be  considered  "reasonable."    This  section, 
in  turn,  refers  to  1842(b)(3),  which  enables  States  to 
enlist  carriers  to  audit  providers  to  assure  that  proper 
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payments  are  made.    (Section  1842(b)(3)  will  be  addres- 
sed in  the  Reimbursement  Program  Area.) 
iv)    1903(1)0)  -  forbids  States  from  reimbursing  inpatient 

hospitals  for  amounts  that  exceed  the  hospital's  "custom- 
ary charges"  for  such  services  (excess  payments  are  con- 
sidered an  erroneous  payment  situation  in  this  report). 

v)    1 903 (j ) (2 )  -  permits  suspension  of  Federal  payments  to 
States  for  cases  where  overpayments  to  service-providing 
institutions  have  not  been  recovered, 
vi )    1 909 (a ) ( 1  and  2)  -  establishes  misdemeanor  penalties  not 
to  exceed  $10,000  and  one  year  in  prison  for  false  appli- 
cations for  payments.    (Talmadge  bill  would  change  this 
penalty  to  a  felony  where  fraud  was  proven.) 

In  addition,  several  regulation  sections  forbid  various 
erroneous  payments  situations: 

i)    249.31  -  prohibition  against  reassignment  of  claims  to 
probiders  (follws  directly  from  Legislation  Section 
1902(a)(32)). 

ii)    249.81  -  time  limitations  for  the  Federal  funding  share 
of  medical  assistance  payments;  (in  particular,  it  places 
a  2-year  limit  on  Federal  liability  for  payments;  hence 
an  erroneous  payment  is  one  for  which  the  service  was 
rendered  back  more  than  24  months.) 
iii)    250.25  -  requires  States  to  monitor  eligibility,  report 
the  number  of  ineligibles  receiving  Medicaid  assistance, 
and  develop  a  corrective  plan  for  eliminating  ineligibles 
from  participation.    Although  this  regulation  section  is 
termed  "eligibility  quality  control",  it  deals  strongly 
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with  inappropriate  payments,  and  is  therefore  considered 
within  the  context  of  erroneous  payments, 
iv)    250.30(a)  -  requires  States  to  establish  a  system  to 
pay  "reasonable  charges"  for  inpatient  hospital  care9 
drugs,  individual  practitioners,  and  prepaid  health 
plans  (capitation).    The  concept  of  overpayment  as  an 
erroneous  payment  is  captured  in  this  Regulation  section. 

3.4.3  Er§§§D^Er29§§5 

This  program  area  deals  with  any  payments  made  contrary  to 
clear-cut  regulations  or  policy,  both  State  and  Federal.    As  such, 
this  excludes  payments  for  overuti 1 ization  where  the  latter  is 
defined  as  a  result  of  medical  judgment.    Program  integrity  in  the 
context  of  erroneous  payments  entails  making  payments  only  on  behalf 
of  eligible  recipients,  only  for  covered  services,  and  only  for 
reasonable  amounts. 

It  is  well  to  note  that  there  are  easily  many  hundreds  of 
specific  potential  erroneous  situations  ranging  from  the  relatively 
minor  error  of  paying  claims  if  the  provider  location  data  element 
is  missing  on  claims  forms  to  major  infractions  such  as  paying  dupli- 
cate claims  for  hospitals.    Other  examples  include  reimbursements 
above  allowable  "reasonable"  charges  and  payments  for  treatments  not 
allowed  by  regulation  or  State  policy  (e.g.,  cosmetic  surgery,  alco- 
holic detoxification,  post-operative  visits  billed  by  a  surgeon,  etc.). 
There  is  no  one  single  regulation  section  or  process  for  controlling 
erroneous  payments.    This  is  further  complicated  by  the  fact  that 
.many  errors  are  difficult  to  detect  and  document  since  Medicaid 
transactions  are  typically  small  in  amount  and  number  in  the  millions 
for  the  large  States. 
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Another  factor  to  be  noted  is  that  the  various  States 
have  different  priorities  and  different  approaches  for  handling 
their  unique  set  of  erroneous  payment  situations.    For  example, 
a  predominantly  rural  State  will  be  very  much  concerned  with 
maintaining  good  relations  with  providers,  sometimes  at  the 
expense  of  strict  application  of  the  regulations  and  procedures; 
the  argument  is  that  this  policy  is  necessary  in  order  to  be  able 
to  render  any  service  at  all.    These  States  also  point  out  that 
their  charges  are  likely  to  be  less  than  in  a  large  State  where 
a  strong  application  of  formal  regulations  is  essential  for  cost 
containment. 

.    Additionally,  differences  in  billing  and  payment  practices 
can  make  large  but  deceptive  difference  between  States.    For  ex- 
ample, in  California,  providers  are  encouraged  to  bill  their  usual 
rates  even  though  these  will  automatically  be  reduced  to  the 
"reasonable  charge'O   These  reductions,  averaging  20%  for  Calif- 
ornia, can  be  mistaken  for  cut-backs  or  apparent  savings  when  com- 
pared to  a  State  with  a  policy  where  providers  normally  bill  only 
what  is  known  will  be  paid.    Finally,  a  difference  in  the  speed  of 
payment  can  give  rise  to  a  large  apparent  cost  reduction  and  error 
control  resulting  from  denial  of  a  second  bill  the  provider  may 
send;  hence  it  is  important  that  comparisons  of  error  rates  and  the 
setting  of  standards  in  this  area  take  account  of  such  influences 
on  the  program. 

Some  of  the  present  processes  in  force  to  control  erroneous 
*  payments  are: 

1 )    MMIS  (Medicaid  Management  Information  System).    A  model 


This  has  been  changed  recently  as  the  State  is  on  a  fee  schedule. 
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computer  system  has  been  established  as  the  standard 
for  State  operations,  providing  direct  controls  relat- 
ing to  the  acceptability  of  claims.    This  system  includes 
the  use  of  pre-payment  checks,  such  as  edits  (without 
access  to  history)  and  audits  (history-related  checks), 
as  well  as  post-payment  reviews.    90%  FFP  is  available 
for  development  and  installation  and  75%  FFP  for  opera- 
tions of  these  systems.-   As  part  of  MMIS,  Federal  legis- 
lation currently  requires  that  Statement  of  Medical 
Benefit  (SOMB's)  be  sent  to  all  recipients  as  an  error 
control  on  the  provider.,  if  75%    FFP  is  desired. 
Review  activities  performed  by  GAP  and  SRS/MSA  Central 
and  Regional  Offices.    To  assist  the  Regional  audit  per- 
sonnel in  monitoring  a  State's  fiscal  management,  15  finan- 
cial review  guides  have  been  developed,  containing  a  uni- 
form and  comprehensive  set  of  procedures  for  reviewing 
State  management  and  accounting  practices.    Where  defi- 
ciencies are  noted,  the  State  is  notified  of  the  findings 
and  given  guidance  to  correct  the  situation.    Action  is 
also  taken  to  recover  any  of  the  Federal  funds  inappro- 
priately claimed.    These  procedures  ahve  been  so  success- 
ful at  identifying  disallowable  costs  that  deferred  pay- 
ments to  States  have  amounted  to  $3.2  billion.  Another 
$1.1  billion  has  been  paid,  but  is  under  review  by  SRS. 
Medicaid  Eligibility  Quality  Control  initiated  in  June  1975, 
modeled  after  AFDC  Quality  Control.    The  intent  of  this 
program,  based  on  State's  sample  of  paid  claims  and  recheck- 
ing  of  a  subsample  by  the  SRS,  is  to  identify  the  level  of 
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ineligible  recipients,  the  associated  amounts  of  erron- 
eous expenditures,  and  their  causes  and  corrective  actions. 
In  the  AFDC  program,  penalties  are  fixed  to  the  amount 
by  which  erroneous  apyments  exceed  certain  tolerance 
level s J 

4 )    State  assessments  supported  by  SRS  which  advise  the  State, 
in  a  non-punitive  fashion,  on  how  to  better  control  erron- 
eous payments.    SRS-funded  State  assessments  have  three 
components:  i)    a  qualitative  investigation  of  existing 
control  procedures  accomplished  by  cataloging  all  possible 
erroneous  payment  situations  (as  determined  by  the  State's 
regulations)  and  ascertaining  the  present  method,  if  any, 
of  control  for  each  of  these  situations;  ii)    a  tabulation 
of  performance  statistics  such  as  number  of  claims  denied, 
reduced  or  returned  for  various  reasons;  iii)    analyses  of 
a  small  sample  of  processed  claims  to  verify  and  illustrate 
the  control  deficiencies  noted  elsewhere  and  a  determina- 
tion of  any  other  control  problems. 
3.4.4    Candidate  Performance  Measures 

1 )    Performance  measures  suitable  for  setting  rewards/penalties: 
a)    Certain  categories_of  State-initiated  program_reduc- 
tions  as_a_percent_of_total_dollars_bil led  in_the 
Medicaid  Program.    Reductions,  especially  related  to 
identification  of  erroneous  payment  situations  (i.e., 


Tolerance  levels  for  so-called  Medicaid  Quality  Control  dealing  with  eligi- 
bility for  the  medically  needy  category  have  been  successfully  challenged 
in  the  courts  as  being  arbitrary  and  capricious. 
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noncovered  services,  unauthorized  providers,  fee 
included  in  major  surgery,  duplicate  claimsj  etc. 
and  providers)  would  be  monitored  as  a  total  per- 
centage of  expenditures  billed.    Note  that  this 
measure  indicates  the  State's  relative  success  in 
identifying  and  eliminating  erroneous  payment  situa- 
tions.   Reductions  that  occur  due  to  non-erroneous 
payment  situations  such  as  pricing  or  patient  spend- 
downs  would  not  be  included  in  this  measure.  Some 
of  the  erroneous  payment-related  cutbacks  can  aver- 
age several  percent  of  a  State's  billed  amount. 

One  potential  problem  with  cutback  measures  is 
that  a  State  could  have  relatively  small  cutback 
percentages  and  not  necessarily  be  underper forming 
since  the  State  may  have  good  relationships  with 
its  providers,  or  have  providers  who  have  been  parti 
cipating  for  a  long  time,  and  hence  be  highly  aware 
of  allowable  services,  amounts,  and  time  limitations 
As  a  result,  it  is  clear  the  use  of  such  measures 
would  necessarily  be  on  a  relative  basis,  geared  to 
a  State's  own  improvement  over  time, 
b)    Adequacy_of _1 ogic_in_force_to  detect  potentially 
erroneous  payment  situations.    This  measure  would 
require  development  of  a  detailed  checklist  or  cata- 
log of  erroneous  payment  situations  geared  to  the 


i 

It  may  be  helpful  to  compare  duplicate  claim  deductions  for  States  with 
a  similar  payment  cycle  for  payment  of  claims  since  it  is  well  understood 
that  the  larger  payment  cycle  can  lead  to  more  submission  of  duplicate 
claims. 
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State's  own  Plan.    States  would  then  be  asked  to 
determine  the  percent  of  the  cases  where  controls 
were  currently  installed  in  claims  processing  to 
detect  those  situations,  or  if  a  cost-effectiveness 
analysis  had  been  performed  to  show  that  the  situa- 
tion was  not  one  which  warranted,  for  that  particu- 
lar State,  an  individual  audit  and  analysis.  A 
scoring  scheme  might  be  used  to  weight  those  situa- 
tions with  potentially  greater  losses. 

Implementation  of  this  measure  might  well 
require  an  auditing  of  State  payment  systems  to 
verify  the  presence  of  controls  stated, 
c)    Error  rates_ba^ed_on_a_sample  of  paid  claims, in 
terms  of  percent  of  -claims  or  dollar  volumes  in 
error  or  average  number  of  errors  per  claim.  One 
of  the  most  credible  types  of  performance  measures, 
and  unfortunately  the  most  costly  to  carefully 
implement,  is  based  on  a  detailed  sample  of  claims 
similar  to  that  currently  in  use  for  AFDC  Quality 
Control  and  Medicaid  Quality  Control  for  eligibility. 
Under  this  scheme,  a  large  sample  of  claims  would  be 
selected  on  the  basis  of  a  stratified  sample  (it 
would  be  desirable  to  increase  the  sample  of  claims 
taken  in  those  areas  where  errors  are  most  likely, 
e.g.,  claims  dealing  with  surgery) J    Provider  his- 

It  might  also  be  possible  to  utilize  a  computer  program,  such  as  the  one 
currently  being  developed  on  a  prototype  basis  for  the  State  of  Oregon,  to 
help  uncover  erroneous  claims  on  a  post-payment  basis.    This  program  could 
be  used  to  help  select  the  sample. 


59 


tories  would  be  utilized  where  specific  providers, 
known  to  submit  erroneous  claims  frequently,  would  be 
audited.    The  State  could  be  required  to  conduct  a 
sample  with  the  Federal  Government  checking  a  sub- 
sample.    The  type  of  errors  investigated  would  include 
the  eligibility  date,  whether  the  service  covered  was 

within  the  State's  own  scope  of  services,  whether  the 
claim  was  a  duplicate  (by  looking  at  possible  near 

duplicate  claims),  whether  the  fee  for  post-opera- 
tive care  was  included  with  the  surgery  bill,  etc. 
In  connection  with  the  sample'  it  would  be  desirable 
to  audit  at  least  some  of  the  claims  utilizing  the 
historical  profiles  of  both  the  recipient  and  pro- 
vider.   This  type  of  performance  measure  is  the 
most  equitable  in  the  sense  that  those  States  with 
good  provider  liaison  and  a  record  of  substained 
low  erroneous  payment  performance  would  not  be  pena- 
lized as  they  might  be  if  one  were  to  rely  on  previ-  : 
ously  suggested  measures  such  as  the  percent  reduc- 
tions, and  use  a  national  standard. 
Error  rate  based  on  a  battery  offictitious  test 
claims  designed  to  exercise  various  logics  of  claims 

Er29§ssing_system^    [A  similar  procedure  is  currently 
being  used  for  Medicare,  Part  B,  where  the  carriers 
are  instructed  to  process  the  claims  routinely.  The 
difficulty  with  the  concept  is  the  amount  of  effort 
required  to  build  dummy  beneficiary  profiles,  provider 
profiles  files,  etc.    Also  sue  to  differences  in  State  PI 
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and  reimbursement  schemes  it  may  be  difficult  to 
develop  a  uniform  battery  of  test  claims  in  order 
to  make  comparisons.    However,  the  measure  might 
be  useful  to  gauge  a  given  State's  improvement 
over  time. 

2 )  Candidate  measures  suitable  for  management  and  screening: 
a)      Per5§D^  olf_unsol  i c i  ted_refjunds_versus_ si ze_ofr_State^ s 

Program..    This  measure  can  be  a  rough  indicator  of 
the  potential  for  State  erroneous  payment  processing. 
In  general  one  would  desire  this  percent  to  be  mini- 
mal since  a  refund  might  be  an  indication  of  an  over- 
payment by  the  State.    However,  this  is  not  always 
the  case  as  sometimes  the  provider  errs  in  billing 
the  wrong  procedure  and  then  detecting  his  error  at 
a  later  date.    As  a  result,  this  measure  is  suggested 
to  help  select  those  States  where  a  problem  may  exist 
and  to  highlight  those  States  where  a  detailed  audit 
of  detection  procedures  is  appropriate.    An  example 
of  a  situation  where  the  use  of  refunds  is  valuable 

is  if  there  develops  a  computer  bug  in  the  claims 
processing  system  which  prevents  the  proper  type 

of  audits  from  being  carried  out.    This  has  actually 

occurred  in  some  States  where  audits  have  been  applied 

to  only  the  last  item  on  a  claim,  instead  of  to  all 

the'  items  on  the  claim.    This  problem  was  uncovered 

through  an  analysis  of  the  refunds  coming  in. 

3)  Candidate  measures  determined  to  be  unsuitable  for  either 


performance  measures  or  management  and  screening  tools: 
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a)     Percent  of  Staters  administrative  budget_deyoted_to 
uncovering  erroneous  payments.    Originally  considered 
since  administrative  budget  is  a  gross  indicator  of 
level  of  effort,  this  measure  was  rejected  due  to 
the  problems  described  below.    First,  the  relative 
cost-effectiveness  of  investigative  efforts  warranted 
in  some  States  may  not  be  the  same  in  others,  and 
the  definition  of  erroneous  payments  may  vary  from 
State-to-State.    In  addition,  State  assessments  in 
the  area  of  erroneous  payments  have  shown  that  the 
most  accurate  systems  are  not  necessarily  those  with 
the  largest  administrative  funding.    Second,  State- 
level  erroneous  payment  auditors  often  do  not  expend 
100%  of  their  time  in  detection  efforts  and  it  is 
difficult  to  determine  the  actual  State  manpower 
committment  to  detection. 

3.4.5  Summary 

The  Erroneous  Payments  Program  Area  is  an  excellent  candidate 
for  performance  measures,  particularly  measures  concentrating  on 
identification  of  controls  in  place  and  determining  error  rate 
based  on  a  sample  of  paid  claims.    This  latter  measure  would  be 
in  the  same  spirit  as  Medicaid  Quality  Control  and  could  be  handled 
by  a  State  sample,  with  rechecking  of  a  subsample  by  a  Federal 
team.    Since  this  entire  area  currently  receives  Federal  finan- 
cial participation,  the  Office  of  General  Counsel  of  SRS  has  stated 
that  there  is  authority  under  the  present  law  to  deny  partial  fed- 
eral payments  for  those  portions  of  the  Program  out  of  compliance, 
and  to  vary  the  weight  of  the  penalty  according  to  the  degree  of 
the  delinquency. 
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3 . 5    Program  Area  Dealing  With  Provider  and  Beneficiary  Fraud  in 
the  Medical  Assistance  Program 

3.5.1  Goal 

Implement  methods  for  identifying  and  investigating 
fraud  in  the  Medicaid  Program  and  establish  deterrents  to 
willful  violations. 

3.5.2  Regulations  and  Legislation 

Sections  of  Title  XIX  legislation  impacting  on  this 
Program  Area  include: 

i)    1909(a)  -  sets  down  penalties  for  individuals  "know- 
ingly and  willfully"  engaged  in  fraudulent  activities 
including  a  maximum  $10,000  fine  or  one  year  in  jail, 
ii)    1909(c)  -  defines  penalties  for  individuals  sub- 
mitting falsified  information  on  institutional  pro- 
vider conditions  in  order  to  gain  admittance  to  the 
program  including  a  maximum  of  $2,000  fine  and/or 
six  months  in  jail . 
iii)    Regulation  section  250.80  (revised  March  1977)  expli- 
citly addresses  Medicaid  fraud: 

-  sections  (a)[l]  through  [4]  and  [7]  describe 
required  State  fraud-preventive  functions  in- 
cluding detection,  reporting,  and  notification 
of  penalties, 

-  sections  (a)[5]  and  [6]  detail  specific  warn- 
ing statements  to  be  placed  on  claims  forms 
and  payment  checks. 

iv)    In  addition,  sections  249.31  (Reassignment  of  Claims), 
249.32  (Direct  Payments),  249.70  (Liens  and  Recoveries), 
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and  250.21  (Provider  Agreements)  control  explicit 
potentially  fraudulent  situations. 
3.5.3  P>T§sen^_P^ocess 

Fraud  control  by  the  States  is  one. of  the  five  key  areas 
identified  in  a  recent  GAO  report  dealing  with  widespread  non- 
compliance J    The  key  reasons  for  lack  of  State  effort  has  been 
cost  of  implementation  and  potential  ill  effects  on  provider 
relations.    To  appreciate  the  magnitude  of  the  problem,  for  the 
quarter  ending  September  1975,  States  reported  convictions  of 
34  providers,  initiation  of  700  new  investigations,  and  111  sus- 
pensions.   One  effort  reported  from  the  State  of  New  York  recov- 
ered $2,500  in  fraudulent  overpayment  for  every  person-day  of 
effort  expended.    In  addition,  the  Talmadge  Bill  would  create  a 
central  unit  for  Fraud  and  Abuse  to  assist  States  and  would  re- 
classify the  crime  of  fraud  from  a  misdemeanor  to  a  felony. 

Regulation  section  250.80  requires  that  States  conduct 
fraud  detection  and  prosecution,  although  the  actual  mechanisms 
for  doing  this  are  State  discretionary.    Section  6  of  this  regu- 
lation requires  States  to  establish  a  procedure  for  verification 

of  services  with  recipient's  Statement  of  Medi cal  Benefits  (S0MB) 

2 

in  order  to  be  eligible  for  increased  FFP  for  the  MMIS  system. 


Examples  of  fraud  include  physicians  in  teaching  hospital  billing  for 
services  performed  by  residents  in  the  hospital  under  the  guise  that  they 
are  under  bis  direction,  beneficiaries  obtaining  prescriptions  for  wheel- 
chairs from  different  providers  and  then  selling  them,  cab  companies  trans- 
porting recipients  for  non-medical  purposes  to  visit  relatives  or  do  shop- 
ping,' pharmacists  charging  for  brand  name  drug  but  filling  prescription 
with  generic  drug,  etc. 

California  has  forfeited  increased  FFP  for  MMIS  by  electing  not  to  gener- 
ate SOMBs  due  to  the  possible  invasion  of  patient's  privacy. 
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This  section  is  process-specific  to  the  point  of  specifying 
the  contents  of  reports  to  recipients  on  provider  services 
paid  for  States  with  MMIS.    Also  included  in  the  MM IS  system 
are  two  modules  known  as  the  Surveillance  and  Utilization 
Review  Subsystem  (SURS)  and  the  Management  and  Reporting  Sub- 
system (MARS)  which  provide  data  on  the  cost  and  utilization 
of  services  and  hence  can  be  helpful  in  identifying  potentially 
fraudulent  providers.    Seventeen  States  as  of  February  1976  are 
in  process  of  installing  approved  MMIS  systems  and  10  additional 
States  have  submitted  planning  documents  requesting  develop- 
mental funding. 

In  addition,  PSROs  are  to  review  the  medical  necessity 
of  treatments  and  quality  of  care  on  a  sampling  of  cases  and 
might  possibly  detect  fraudulent  claims  or  abusive  practices. 
However,  fraud  detection  is  not  a  specific  PSRO  function,  and 
the  regulations  specifically  require  the  State  agency  to  main- 
tain fraud  detection  methods. 
3.5.4  Candidate_Performance_Measures 

It  is  important  to  note  that  fraud  as  used  in  this  section 
(willful  violations)  does  not  include  instances  of  abuse  (inap- 
propriate or  excessive  treatments)  since  these  latter  cases,  due 
to  their  more  subjective  nature,  are  much  harder  to  define,  de- 
tect, and  prevent.    Fraud  is  considered  here  to  be  willful  omi- 
sion  of  important  data  or  inclusion  of  falsified  data  to  obtain 
additional  provider  benefits.    Several  of  the  key  measures 
described  below  would  rely  on  sampling  of  both  claims  and  on-site 
inspections  to  determine  incidence  of  willful  violations;  in  some 
cases,  federal  reaudits  of  some  subset  of  the  total  cases  checked 
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would  be  performed  to  test  the  acurracy  of  State  efforts. 

Particularly  promising  performance  measures  followed 
by  measures  with  excellent  management  or  screening  potential, 
are  described  below: 

i )    Performance  Measures  Suitable  for  Setting  Rewards/ 
Penalties 

This  is  a  direct  measure  of  a  State's  failure 
to  determine  fraud,  expressed  relative  to  total 
program  size,  and  would  require  auditing  a  sta- 
tistically-significant sample  of  claims.  Due 
to  the  large  scale  sampling  implied  by  this 
measure,  audits  might  concentrate  on  provider 
groups  with  a  greater  than  average  chance  of 
being  guilty  of  fraudulent  practices.    For  exam- 
ple, large  Medicaid  providers  (physicians  with 
claims  exceeding  $1 00K  per  year),  transportation 
claims  (where  travel  claims  may  be  for  trips  for 
non-medical  purposes),  pharmacies  with  histories 
of  billing  problems,  might  all  be  examined.  These 
in-depth  audits^  would  most  probably  require  inten 
sive  on-site  examinations  of  providers  records, 
his  appointment  calendar,  contact  with  benefi- 
ciaries, etc.    The  result,  a  detailed  picture  of 
fraud  levels  within  the  State,  would  have  the  addi 


Audits  of  Colarado  providers  to  a  similar  level  of  detail  currently 
require  2-3  man-days. 
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tional  (and  highly  powerful)  feature  as  a  deter- 
rent to  future  fraudulent  activities. 

One  potential  disadvantage  of  this  measure 
is  that  it  could  penalize  one  State  which  has 
made  significant  efforts  to  deal  with  a  large 
fraud  problem  as  compared  to  another  State  which 
has  made  no  effort  on  a  much  smaller  pool.  The 
counterargument  might  be  that  fraud  levels  are, 
on  the  average,  rather  uniform  across  States  and 
that  this  measure  therefore  captures  the  true 
spirit  of  an  individual  State's  control  efforts. 

L§y^l_2f_detected_fr^ud_versus  52i?l  fr§yd_in_the 

State:    A  State's  actual  successful  detection  rate 
would  be  compared  to  the  total  fraud  level  in  that 
State.    Calculation  of  total  fraud  would  proceed 
as  described  for  measure  (a)  above.    Thus  a  State 
is  not  penalized  if  the  level  of  fraud  is  small. 
On  the  other  hand,  the  measure  has  the  following 
weakness,  namely  that  even  if  a  State  has  determined 
that  the  amount  of  fraudulent  activity  is  small, 
relative  to  its  total  program  size  (and  hence  does 
not  warrant  any  action)  the  above  measure  will 
penalize  it,  relative  to  other  States,  where  more 
comprehensive  fraud  investigative  efforts  are 
warranted. 

Another  possible  criticism  of  this  measure  is 
that  fraud  detection  could  be  lower  in  States  with 
superior  fraud-detecting  activities  in  the  past 
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(related  to  a  high  deterence  effect).  However, 
if  these  activities  were  indeed  effective,  the 
total  fraud  level  in  the  State,  both  detected 
and  undetected,  should  be  lower,  and  hence  the 
ratio  calculated  by  this  measure  should  be  an 
accurate  reflection  of  the  quality  of  the  State's 
efforts  in  this  area. 

Ratio  of_the  weighted  sum  of  various  outputs  of 
fraud  detection^  ncluding  recoveries,  prosecutions, 
number_of  warning  notices,  etc.  to  total  Program 
expenditures:    In  this  measure  not  requiring  a 
sample,  results  of  overall  investigative  efforts 
would  be  quantified  to  indicate  a  State's  general 
productivity  in  fraud  detection.    Actions  would 
include  consideration  of  dollar  amounts  recovered 
(where  fraud  had  been  identified  and  settled  either 
in  or  out  of  court),  number  of  prosecutions  under- 
way, number  of  warning  notices  mailed, 
number  of  accusatory  proceedings,  etc.,  and  would 
be  weighted  according  to  a  Federally-determined 
scale  of  importance.    This  measure  would  identify 
States  with  greatest  number  of  fraud-related  activi- 
ties and  is  subject  to  the  real  criticism  that  States 
with  lower  overall  levels  of  fraud  would  generate 
lower  values  for  this  measure.     It  might  be  inter- 
esting to  note  that  Califronia  currently  utilizes 
such  a  measure  to  compare  the  relative  productivity 
of  its  various  district  offices. 


68 


i i )    Performance  Measures  Felt  to  be  Useful  for  Management 
and  Screening 

1 srs_ex2§nded ) ^    This  level  of  effort  information 
obtained  from  this  measure  might  be  compared 
across  States  to  identify  States  which  may  not 
be  expending  sufficient  effort.    However  it  may 
be  difficult  to  obtain  a  uniform  definition  across 
States  of  what  constitutes  fraud  detection  efforts, 
what  portion  of  computer  time  to  include,  etc. 
b)    ^eguacy_of _methods_i n  force_to_detect_f raudul ent 
cases^    This  measure  would  be  used  to  compare  each 
State's  fraud  detection  procedures  against  a  check- 
list of  exemplary  practices  including  past-payment 

review,  inclusion  of  SOMBsJ  screening  of  exception- 
2 

al  providers,    screening  of  individual  providers 
with  large  reimbursements  (over  $100K  per  year)  on- 
site,  auditing  of  pharmacists,  (checking  for  short- 
filling,  charging  Medicaid  more  than  private  patients, 

or  charging  for  name  brand  but  using  generic  brands), 

3 

opthomologi sts ,  screening  transportation  claims, 


Current  regulations  require  State's  MMIS  to  generate  statements  of  Medical 
Benefits  to  be  mailed  to  recipients  in  order  to  qualify  for  75%  of  Federal 
matching. 

Where  extraordinary  levels  of  treatments,  drugs,  etc.  have  been  claimed. 

Audits  can  be  performed  which  determine  if  a  transportation  claim  is 
related  to  a  subsequent  medical  claim;  if  such  is  not  the  case,  then 
there  is  the  potential  for  fraud. 
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etc.    States  would  be  required  to  verify  the 
various  types  of  fraudulent  cases  which  could 
be  detected;  a  weighted  scoring  scheme  might  be 
used  to  emphasize  those  situations  with  poten- 
tially greatest  fraud.    This  screening  measure 
would  be  used  to  identify  States  with  particu- 
larly poor  fraud-detection  abilities  as  candi- 
dates for  detailed  samples.    One  possible  method 
to  check  these  controls  is  to  introduce  ficti- 
tious test  claims  into  the  system,  designed  to 
exercise  various  portions  of  system's  logic;  per- 
haps actual  providers  or  beneficiaries  (with  the 
suitable  waivers)  could  participate  by  submitting 
actual  claims. 

pended:    This  is  a  direct  measure  of  the  outcome 
of  State's  efforts  in  detecting  fraud  and  success- 
ful follow-up.    It  has  the  deficiency  that  some 
States  differ  as  to  their  policy  of  negotiation 
with  providers  to  recover  fraud  and  provide  deter- 
rence without  recourse  to  criminal  proceedings. 
Candidate  Measures  Determined  to  be  Unsuitable  for 
Either  Performance  Measures  or  Management  and  Screen- 
ing Tools 

a )    Number_of cases  of _suspected_fraud_i denti f ied_by 
the_State:    There  are  several  difficulties  with 
this  measure.    First,  it  is  difficult  to  arrive  at 
uniform  definitions  of  suspected  fraud.  States 
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with  a  more  liberal  definition  will  appear 
superior  to  other  States,  when  in  fact  such 
States  may  be  identifying  more  cases  which  do 
not  result  In  successful  prosecutions.  Second, 
a  State  might  identify  less  cases  because  of  a 
lower  level  of  fraud  in  the  State,  which  in  turn 
might  be  due  to  superior  fraud-deterring  activi- 
ties in  the  past.    It  would  be  unfair  to  penalize 
a  State  because  it  has  a  low  level  of  fraud  in 
its  program.    In  response  to  this  argument,  how- 
ever, it  might  be  said  that  in  every  State,  the 
level  of  fraud  is  much  higher  than  the  level  of 
fraud  detection,  so  that  no  State  should  have  low 
detection  rates  (compared  to  other  States)  on 
account  of  low  levels  of  fraud.    On  the  other 
hand,  improved  detection  by  States  could  lead 
ultimately  to  a  situation  where  detection  levels 
are  limited  by  fraud  levels. 

Number  of_fraud  actions  initiated:    This  measure 
eliminates  to  some  extent  the  objection  to  the 
previous  measure  concerning  non-uniform  definitions 
of  suspected  fraud.    However,  the  likelihood  of 
fraud  actions  resulting  in  successful  prosecution 
is  still  not  taken  into  account.    Also,  the  assump- 
tion above  that  fraud  detection  may  be  limited  by 
the  actual  prevalence  of  fraud  is  still  relevant. 
!  Ratio  of  fraud  investigators  to  number  of  claims_: 
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The  chief  disadvantage  of  this  measure  is  that 
it  may  bear  no  relationship  to  the  outcome  of 
the  State's  efforts,  in  terms  of  detecting  and 
deterring  fraud.    There  is  no  consideration 
given  of  the  quality  of  personnel  or  the  effect- 
iveness of  the  State's  procedures  for  fraud  in- 
vestigation.   There  is  also  no  allowance  for 
varying  degrees  of  automated  fraud  detection 
that  may  be  implemented  in  the  State.  The 
measure  could  have  the  effect  of  encouraging 
inefficient  use  of  large,  poorly-trained  investi- 
gation staffs.    Finally,  it  may  be  difficult  to 
obtain  consistent  data  on  this  measure  from  differ- 
ent States. 

B^l2_2f_!0Y§s^1'3a't:1"2n  budget  to  program  size_or 
number_of  providers::    This  measure  may  be  superior 
to  c)  in  that  the  budget  might  be  a  better  indi- 
cation of  the  quality  of  the  investigation  efforts 
(although  it  may  not).    Howsver,  this  measure 
suffers  from  all  of  the  other  disadvantages  given 
in  c).    In  addition  it  does  not  address  the  cost- 
effectiveness  of  the  efforts  and  hence  the  level 
of  effort  warranted. 

3.5.5  Summary 

There  are  several  reasonably  performance  measure  candidates 
in  the  Fraud  Program  Area.    Of  importance  for  setting  rewards  and 
penalties  is  the  concept  of  sampling  cases  to  determine  actual, 
detected  and  undetected  fraud  levels.    This  sampling  might  be 
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conducted  by  a  State  staff,  using  Federal  auditing  guidelines, 
and  accompanied  by  a  Federally-performed  audit  of  a  subsample. 

However,  it  is  realistically  recognized  that  sampling  may 
be  a  very  time  consuming  and  expensive  alternative  in  the  fraud 
area  due  to  the  rather  long  periods  needed  (compared  to  third 
party  situations,  e.g.)  to  resolve  disputes  and  that  it  could 
have  some  impact  on  participation  rates. 
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Program  Areas  Dealing  With  Periodic  Medical  and  Professional 
Reviews  of  Patients  in  Skilled  Nursing  Homes,  Mental  Hospitals, 
and  Intermediate  Care  Facilities,  Respectively 

(Does  not  include  patient  admission  considerations  nor  certification.) 

3.6.1  Goal 

Ensure  that  all  patients  residing  in  Skilled  Nursing  Faci- 
lities, Intermediate  Care  Facilities,  and  Mental  Hospitals  are 
receiving  quality  care  appropriate  to  their  medical  conditions; 
secondly  there  is  a  utilization  control  aspect  to  insure  that 
services  and  level  of  care  being  consumed  are  medically  warranted. 

3.6.2  Regulations  and  legislation 

Review  requirements  are  addressed  both  legislative  and 
regulatory  sections  for  SNF/Mental  Hospital  reviews  (known  as  medi- 
cal reviews): 

i)    Title  XIX  legislation  section  1 902(a) (2b)  -  requires 

that  a  regular  program  of  medical  review  be  provided  for 
SNF/Mental  Hospital  patients  including  a  plan  of  care, 
rehabilitative  treatments,  and  periodic  inspections  by 
review  teams  reporting  ultimately  to  the  sSa. 
ii)    Regulation  section  250.23  is  a  highly  process-oriented 
section  derived  directly  from  the  legislation  described 
above.    Medical  reviews  are  required  by  teams  composed 
of  one  or  more  physicians  and  other  appropriate  health 
and  social  service  care  personnel  (in  the  case  of  teams 
reviewing  care  in  mental  institutions,  one  or  more  phy- 
sicians and  other  appropriate  health  and  social  service 
care- personnel  )s,in  the  case  of  teams  reviewing  care  in 
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mental  institutions,  one  or  more  psychiatrists  or  phy- 
sicians knowledgeable  about  mental  institutions  and 
other  appropriate  mental  health  and  social  service  per- 
sonnel are  required.    Included  in  the  medical  review 
must  be  the  diagnosis,  summary  of  medical  findings, 
history,  current  functional  capabilities,  prognosis, 
and  a  statement  if  continued  medical  action  is  appro- 
priate.   These  individual  patient  plans  are  to  be  incor- 
porated in  the  patient  records. 

A  detailed  review  agenda  is  included  in  the  regula- 
tions addressing  inspection  frequency,  detailed  content 
of  facility  inspections,  and  reporting  of  inspection 
results  to  the  sSa,  the  facility  itself,  and  the  utili- 
zation review  committee.    Provision  for  coordinating 
medical,  professional,  and  utilization  reviews  are 
included  in  the  regulations. 

For  ICF  reviews  (known  as  professional  reviews): 

i)    Regulation  section  250.24  is  derived  directly  from  the 
legislative  section  described  above  and  requires  States 
to  provide  reviews  of  ICF  patients  by  an  ifs4e^4s^4^M-R- 
ja-ry-professional  review  team,  covering  physical,  emo- 
tional, social  factors.    These  reviews  of  the  need  for 
ICF  care  and  services  are  to  include  the  suitability  and 
adequacy  of  ICF  treatment    to  patient's  maladies  and  a 
check  to  ensure  that  a  written  plan  of  care  exists  for 
each  patient. 
3.6.3    Present  Process 

Medical  and  Professional  Review  requirements  are  currently 
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among  the  most  highly  process  specific  sections  of  the  Medicaid 
regulations.    There  is  major  evidence,  however,  that  these 
process-oriented  regulations  are  not  effective  in  meeting  the 
true  spirit  of  the  goals.    In  this  respect: 

-  a  recent  GAO  audit  uncovered  widespread  non-compliance 
with  the  requirement  to  review  in  detail  every  patient 
each  year, 

-  even  in  States  complying  with  the  letter  of  the  law,  the 
spirit  of  the  regulations  is  thwarted  by  conducting  inad- 
equate and  perfunctory  reviews, 

-  several  States  sampled  indicated  that  the  annual  review 
requirement  should  be  replaced  by  a  flexible  review  concept, 
where  review  frequency  would  be  tailored  to  the  length  of 
time  the  individual  has  been  in  the  facility. 

Current  administrative  arrangements  also  tend  to  reduce  effect- 
iveness; for  example,  Regional  Officers  do  not  have  the  authority 
to  apply  fiscal  sanctions  to  nursing  home  in  non-compliance  (as  in 
Medicare),  but  must  depend  on  their  relationship  with  the  State 
Medicaid  agency  to  obtain  action.    Also  as  PSROs  are  currently  not 
involved  in  evaluating  either  SNFs,  mental  hospitals,  or  ICFs,  per- 
formance measures  for  these  program  areas  seem  to  be  appropriate 
for  this  area  so  heavily  process-oriented  now. 
3.6.4    Candidate_Performance  Measures 

Candidate  measures  are  described  below.    A  major  issue 
addressed  in  development  of  these  measures  is  the  suitability  of 


Several  consultants  have  indicated  that  more  attention  should  be  devoted  to 
those  individuals  who  have  been  in  such  facilities  a  relatively  short  time 
since  it  is  difficult  to  move  others  due  to  psychosocial  factors. 
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transfer  rates  (to  less  intensive  care  units)  or  ratios  of 
numbers  of  patients  in  various  levels  of  care  as  performance 
indices.    It  is  not  clear  in  many  cases  that  transfer  to  lower 
levels  of  care  (from  SNFs  to  ICFs  or  from  ICFs  to  home  care, 
etc.)  is  either  beneficial  to  patients  or  cost-effective.  A 
phenomenon  observed  in  a  substantial  number  of  SNF  patients  is 
an  acceptance  after  some  time  has  passed  of  the  facility  as 
"home"  with  subsequent  reuctance  to  leave  even  if  lesser  super- 
vision is  indicated."'    Indeed,  these  psychosocial  considerations 
become  increasingly  important  the  longer  individuals  remain  in 
the  facility.    Secondly,  in  many  States  the  costs  of  ICF  care  can 
approach  or  equal  SNF  costs  (the  differential  between  ICF  and 
home  health  care  can  also  be  negligible),  and  there  may  be  few 
potential  savings  to  be  gained  from  transfers.    On  the  other 
hand,  it  is  also  argued  that  the  avoidance  of  full-time  insti- 
tutionalization appears  less  traumatic  and  destructive  to  con- 
tinuing family  relationships  and  independent  functioning.  There 
is  also  a  problem  associated  with  the  measure  dealing  with  the 
ratios  of  patients  in  various  levels  of  care  since  many  states 
do  not  have  a  sufficiently  high  reimbursement  rate  for  one  or  the 
other  in  order  to  have  the  proper  mix  of  facilities  available. 
Penal  ties 

a)    The_p_ercent  of_patients  admitted  because_of_an_acci - 
dent,  recuperating  from  surgery ,_or_other_short 


The  trauma  to  elderly  patients  of  such  moves  can  far  overweigh  the 
expected  benefits  of  placement  in  a  facility  even  though  the  individual 
has  more  freedom  and  more  activities  available  to  him.    This  often  mani- 
fests itself  in  returns  to  an  emergency  room,  a  hospital  stay  and  then 
re-entry  to  a  SNF. 
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term  problem  recommended  for_transfer_to_a  lower 
level  of  care_as_a  resul t_of_the_reyiew  process: 
This  measure  would  require  case  tracking  upon 
admittance  to  determine  the  numbers  admitted  for 
various  reasons.    Note  that  this  measure  monitors 
the  number  "recommended"  for  transfer  since  an 
actual  transfer  may  not  be  possible  when  lov/er 
levels  of  care  beds  are  not  available.    This  might 
be  computed  for  both  SNF  to  ICF  and  ICF  to  home 
health  care.    For  States  with  particularly  low 
rates,  a  representative  sample  might  be  performed 
by  a  Federal  Review  Team  to  determine  if  the  reviews 
were  properly  performed.    To  follow  up  on  this 
measure,  it  might  be  noted  that  several  States  vol- 
unteered that  if  allowed  a  flexible  review  schedule, 
certain  types  of  patients  warrant  review  several 
times  a  year,  with  other  patients  (those  who  have 
been  in  the  facility  long  periods  of  time)  receiving 
attention  less  frequently.    The  measure  suggested 
would  help  determine  if  subsequent  reviews  were  being 
conducted  in  a  timely  fashion  for  those  patients  war- 
ranted for  a  re-review, 
b)    The  percent  of  individuals  recommended  for_ transfer 
to_a_l ower  care  facility  for  whom  the  recommendation 
is  actually  implemented^    It  may  be  impossible  to 
actually  transfer  the  individual  if  beds  in  the 
lower  facility  do  not  exist.    It  may  be  argued  that 
these  participation  rates  are  outside  the  control 
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of  the  State.    However  the  reimbursement  rates 
used  can  have  a  large  impact  on  such  availability 
and  it  should  behoove  a  State  to  insure  the 
needed  facilities  are  available.    As  before,  the 
computation  of  this  measure  requires  case  track- 
ing; however  it  is  felt  to  be  important  since, 
aside  from  the  quality  of  care  aspect  (which  the 
certification  process  with  its  sample"'  of  patients 
is  geared  to  deal  with),  if  the  lower  facilities 
are  not  available,  it  is  a  waste  of  resources  to 
perform  the  medical  review  or  professional  review. 
Also  it  should  be  stressed  that  in  addition  to  any 
cost  economies  that  can  be  obtained  by  lowering  the 
level  of  care  provided,  the  quality  aspect  is  impor- 
tant  too  in  that  if  a  person  is  able  to  participate 
in  various  activities,  he  should  have  those  activi- 
ties available, 
c)    Fractions_of  recipients  in  SNFs  and  Mental  Hos- 
pitals receiving  an  appropriate_l evel  of_care 

(Sampling  required):    This  is  the  most  direct 
measure  of  the  State's  success  in  achieving  the 
goal  underlying  the  regulation;  however,  it  is 
also  the  measure  which  is  most  difficult  to  obtain. 


California  uses  a  10%  sample  of  patient  care,  in  addition  to  inspection  of 
the  facility,  for  certification,  whereas  medical  review  requires  a  1 00% 
sample  of  patients.    The  10%  sample  typically  concentrates  on  those  cases 
where  quality  of  care  might  be  the  most  suspect,  i.e.,  those  patients  with 
bed  sores,  those  with  sudden  drops  in  weight,  etc. 
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Firstly,  there  is  difficulty  in  defining  an  "appro- 
priate level  of  care"  in  consistent  and  objective 
terms  because  of  differences  in  State  Plan  and 
licensing  criteria.    Secondly,  in  order  to  apply 
any  such  definition,  observation  of  each  patient 
and  his  records  would  be  necessitating  on-site 
inspections.    Thirdly,  it  would  be  desirable  to 
have  the  assessments  made  by  the  identical  person- 
nel (perhaps  from  the  Region)  in  every  State  in 
order  to  mitigate  the  subjective  element.  (This 
is  actually  done  in  the  SNF  admission  area  where 
Regional  investigators  recheck  a  number  of  admis- 
sions to  see  if  they  were  warranted.)    As  mentioned 
before  the  sample  might  concentrate  on  that  group 
of  patients  with  the  most  likelihood  of  being  in 
the  incorrect  level  of  care,  i.e.,  those  admitted 
for  recovery  from  an  accident,  surgery,  etc. 

Measures  Suitable  as  a  Management  Tool  or  Screening 

Mechani  sm 

a)  Ib§_r^l2_of_^§_Dum^§r_2^_^e^l^§i^_iD^iyi^y5l5_i!2 

ICF  beds:    One  Associate  Regional  Commissioner 

expressed  the  notion  that  it  should  be  about  one- 
half.    For  the  few  States  surveyed,  the  ratio 
ranged  from  13  to  1/4,  reflecting  in  both  cases  an 
imbalance  of  provider  participation,  resulting  from 
problems  with  reimbursements  in  the  former  case 


ou 

(i.e.,  ICF  rates  set  too  low),  and  with  the 
difficulties  and  costs  associated  with  upgrad- 
ing the  facility  from  an  ICF  to  an  SNF  in  the 
latter  case.    (The  problem  in  the  latter  case  is 
that  this  State  reimburses  ICFs  on  an  actual 
cost  basis  plus  an  inflation  allowance,  a  situa- 
tion that  may  not  provide  the  operating  funds 
needed  to  perform  the  upgrade.) 
-  ■     b)    The_ratio_of_number_of  Medicaid  individual s_in 
SNF  beds  to  the  number_of  Medicaid  individuals 
i n_loncj_term  care_,  including  ICFs,  home  health, 
etc.:    This  measure  may  point  out  where  there  is 

a  gap  in  long  term  facilities  other  than  SNF's  and 
ICFs  and  where  at  least  a  conscious  decision 
should  be  made  as  to  the  merits,  both  in  terms  of 
less  institutionalizing  and  costs,  associated  with 
the  other  alternatives, 
ii )    Measures  Reviewed  and  Found  to  be  Unsuitable 

ICFs  for  Medicaid  and  non-Medicaid  population 
within  the  State  in  question:    Since  the  definition 
of  ICFs  was  developed  explicitly  for  the  Medicaid 
population,  there  are  jio^jaon -Medicaid ICF  patients 
for  a  meaningful  comparison. 

Fraction  of_over-65  Medicaid  reci pi ents_in  SNFsfor 
the_State  in_guestion  versus  fraction  of_State]_s 
general  population  over  65  that_are  in  SNFS!  Such 


b) 
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a  measure  would  indicate  the  extent  to  which 
Medicaid  utilization  of  such  facilities  is  less 
than  or  greater  than  utilization  by  private 
patients.    The  reason  for  the  fact  that  the 
measure  may  be  significantly  larger  than  unity 
is  that  individuals  often  become  Medicaid  reci- 
pients because  they  need  skilled  nursing  care. 
This  measure  would  tend  to  penalize  those  States 
in  which  this  phenomenon  is  more  marked.  Also, 


while  in  SNFs,  as  their  personal  funds  are  exhausted. 


3.6.5  Summary 

This  area  is  a  prime  candidate  for  performance  measures  since 
it  is  one  with  a  great  deal  of  process  present,  and  one  for  which 
there  is  an  underlying  goal.    Many  States  would  welcome  the  flexi- 
bility to  refocus  their  review  efforts  to  place  the  emphasis  on 
those  individuals  most  likely  to  be  lowered  to  another  level  of 
care,  rather  than  having  to  worry  about  reviewing  everyone.  Imple- 
mentation of  the  recommendations  coming  out  of  medical  review  is 
also  important  with  a  keen  awareness  of  its  strong  dependence  on 
the  degree  of  reasonableness  of  the  reimbursement  rate. 


many  elderly  on  Medicare  become  Medicaid  patients 
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Program  Area  Dealing  With  Utilization  Control  (Those  Aspects  Not 
Covered  by  PSRO's) 

3.7.1  Goal 

Ensure  that  Medicaid  eligibles  receive  only  those  services 
that  are  truly  medically  warranted. 

3.7.2  Regul ations_and  Legislation 

Legislation  section  1902(a) (30)  introduced  the  utilization 
review  requirement  to  Medicaid  by  mandating  that  State  Plans  pro- 
vide methods  and  procedures  to  safequard  against  unnecessary  care 
and  services,  and  to  ensure  that  payments  are  not  made  in  excess  of 
reasonable  charges.    In  addition,  section  1903(i)(4)  allows  facili- 
ties with  utilization  plans  already  in  effect  under  Medicare  to 
extend  those  plans  to  cover  Medicaid 

Regulation  sections  250.18  and  250.19  (amended  1975)  are 
highly  specific  translations  of  the  regulations  requiring  State  to 
review  and  evaluate  servcies  provided  to  determine  where  inappro- 
priate treatments  and  payments  have  occurred.    Specific  checks  to 
be  accomplished  in  reviews  (e.g.,  a  physician-authorized  plan  of 
care  must  exist,  this  plan  must  be  reviewed  every  60  days  in  hospi- 
tals, SNFs,  and  ICFs,  plan  of  care  must  include  specific  patient 
identifications,  etc.)  and  the  composition  of  review  committees 
are  described  in  these  plans.    The  1975  amendments  were  intended  to 
strengthen  the  cost-containment  features  of  Medicaid  through  the 
use  of  PSROs,  cost-sharing,  and  the  reduced  FFP  sharing  for  long 
stays  in  SNFs,  ICFs,  hospitals,  and  mental  hospitals  if  inadequate 
systems  were  in  place. 

Legislative  section  1152(a),  describing  implementation  of 
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PSROs,  provides  appropriate  background  information  on  the  transi- 
tions to  utilization  reviews  by  these  organizations. 

3.7.3  Pr§§§D^_?C59§§§ 

Although  originally  States  were  responsible  for  conducting 
utilization  reviews  across  all  types  of  facilities,  PSROs  are  becom- 
ing increasingly  involved  with  reviews  of  institutional  providers. 
As  PSROs  become  fully  operative,  they  will  be  reporting  to  physicians 
connected  with  the  institutions,  as  well  as  the  sSa,  for  cases  found 
to  be  inappropriately  treated.    Although  presence  of  a  ^secretary- 
approved  PSRO  may  relieve  States  of  review  responsibilities,  it  is 
not  clear  that  States  welcome  this  change.    Indeed,  some  States  have 
proposed  legislation  to  waive  PSRO  sovereignty  over  State  UR  activi- 
ties.   Since  States  will  continue  to  perform  medical  and  professional 
reviews  (of  SNFs  and  ICFs),  and  since  section  250.18  allows  the 
patient  plan  of  care  developed  for  these  other  reviews  to  be  used  in 


URs,  there  exists  a  strong  argument  for  a  continued  State  UR-function. 

Another  problem  observed  in  the  area  of  overutil ization  is 

that  lack  of  information  may  result  in  patient  placement  at  too  high 

a  level  of  care.    For  example,  the  physician  or  family  of  the  individual 

may  desire  SNF  treatment  when  ICF  or  home  health  is  more  appropriate 

(and  actually  gives  the  patient  greater  activity  and  pl-easur-e) 

3.7.4    Candidate  Performance  Measures 

i )    Performance  Measures  Suitable  for  Screening  Mechanisms  and 
Management  Tools 

a)    Average  number  of_shots  per_ijser  oyer  a_year  (not 


California  has  negotiated  an  agreement  with  their  PSRO  activity  to  the  effect 
that  if  the  PSRO  allows  more  than  2%  in  addition  to  what  the  State's  own  con- 
sultants would  have  allowed,  it  will  be  deemed  grounds  for  reporting  the  PSRO 
activity  to  the  Bureau  of  Quality  Assurance. 
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count] ng_i  nnocul  ations_and_anti  bjotjcsJ_:  This 
measure  might  help  identify  States  which  have  a 
lack  of  control  over  such  overutil ization  practices 
as  giving  every  patient  a  B-12  Vitamin  shot,  etc. 
It  would  be  computed  by  taking  the  total  number 
of  shots  (not  counting  innocul ations  or  antibiotics) 
and  dividing  by  the  total  number  of  individuals  who 
received  some  service  during  the  year. 

b)  ^2r_9§r^§lD_!5§^_^i59D2§§§_§D^_f2r_?_0r§sP§91'  f  i§9! 
p_eriods_of  time,  the_average  number  of 

i )  prescriptions 

ii)    laboratory  tests 
ill)    office  visits 
iv)  x-rays 

per  Medicaid_user_wi th  that  diagnosis  Standards 
developed  by  the  California  Data  Health  Corporation 
or  those  used  in  Model  Treatment  Profiles  (for  per- 
forming a  partially  computerized  peer  review)  would 
be  helpful  here  for  setting  thresholds  to  determine 
if  a  State  was  being  negligent  in  this  area.  Perhaps 
there  would  need  to  be  an  adjustment  for  differences 
in  patterns  of  care  by  geography. 

c )  Th_e_  a veraj e_  c o n s umpti o n_ _o_f_  a_n c i  IJary  serv i ce s_ _p e_r_ 

u  m"  *  J? ^  J-  ""J?1-6  Jl0_r_  _Me_4.i  c_aJ  d_  P_a  *  Le_nJLs_  J  P_  _siif_s_'_  -f_°_r_  J^A 
Stajte  in  question,  _anjd_j;_ompa_r_iso_ns  with__the  n_on_- 

Mj2AicAiGLP°J)u"l  atjonj    One  of  the  major  abuses  here 
is  the  excessive  use  of  podiatrists  simply  to  cut 
toenails  for  the  patients  in  SNFs!      Another  common 

This  could  possibly  be  used  as  a  basis  for  the  awarding  of  incentives 
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abuse,  bordering  on  fraud,  is  the  practice  of 
presenting  large  prescriptions  for  those  SNF 
patients  near  death,  and  then  to  sell  the  unused 
drugs  to  their  private  patients.    The  comparison 
between  the  Medicaid  and  non-Medicaid  has  a  slight 
weakness  in  that  the  Medicaid  patient  may  be  sicker 
and  in  need  of  more  services  than  his  counterpart, 
part  of  the  reason  he  is  in  fact  on  Medicaid. 

d)  P§r9§0t_9f_§^![I1i§529D_r§9y§§t5_^9_§^E5  ^ ha t_are 
rejected:    In  some  States  there  is  only  the  patients' 
physician  who  determine  whether  the  patient  is 
admitted  to  the  institution.    Once  the  patient  has 
been  accepted  it  is  often  dangerous  to  transfer  the 
patient  out  because  of  psychosocial  factors.  Hence 
it  becomes  an  important  aspect  of  utilization  con- 
trol to  monitor  the  admission  criteria.    If  this 
measure  became  suspicously  low,  then  on-site  reviews 
by  a  Federal  team  could  be  performed  to  validate  the 
State's  admission  practices.    However,  if  the  measure 
is  carried  too  far,  it  could  impact  in  a  negative 
way  on  the  quality  of  care  delivered. 

* 

e)  The  ratio_of  the  annual _percent_increase_in_the 

i )  SNFs 
ii)  ICFs 
iii)  Mental_Hospitals 

This  could  possibly  be  used  as  a  basis  for  awarding  of  incentives. 
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to  the_percent  i ncrease_ i n  the  SSI  segment  of_the 
State ' s_Medicaid_popul ation :    An  increase  of  signi- 
ficant proportion  in  these  measures  might  indicate 
a  change  in  admission  practices  which  should  be 
audited  to  confirm  utilization  control  function 
still  in  tact  and  to  confirm  if  the  proper  partici- 
pation rates  are  prevalent. 

i ncrease_in_the 

i)  Qy^ber_of_p_rescrigtions 


* 


ii)    number  of  lab  tests 


iii)    number  of  office  visits 
iv)    number  of  diagnostic  services 


v)    number  of  procedures 


to  the  percent  annual  increase  in  the  size  of  that 


aid  category  for_the  State  in  question:    As  before, 


this  control  chart  measure  might  be  useful  as  a 
screening  tool  to  initiate  a  detailed  audit. 

3.7.5  Summary 

This  area  is  one  encumbered  by  much  process  in  the  Regula- 
tions; also  it  is  not  clear  if  PSROs  will  eventually  take  over  the 
utilization  control  area  in  SNFs  and  ICFs,  both  admissions  and 
periodic  medical /professional  patient  review,   a  fact  that  renders 
it  difficult  to  determine  the  appropriateness  of  performance 
measures  in  this  area.    However,  in  the  area  of  ambulatory  care 
-it  is  felt  there  is  a  place  for  such  measures,  especially  as  manage- 
ment tools  to  highlight  potential  problems. 

*    This  could  possibly  be  used  as  a  basis  for  awarding  of  incentives. 
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3 . 8    Program  Area  Dealing  v/ith  Federal  Reporting  and  General  Access 
to  State  Budgeting  and  Planning  Information 

3.8.1  Goal 

Clearly  state  the  various  reports,  and  their  timeliness 
that  must  be  prepared  and  submitted  concerning  the  State's 
Medicaid  operations  and  provide  access  to  State's  records, 
sampling  procedures,  etc. 

3.8.2  Regulations 

Reports  are  required  by  several  sections  of  Title  XIX 
regulatory  language: 

i)    205.60(a)(2)  -  state  agency  will  make  such  reports 
or  the  Secretary  may  require  and  ensure  correctness 
of  these  reports, 
ii)    250.18(e)  -  provide  that  the  Single  State  Agency 
(SSA)  Medical  Assistance  Unit  will  report  as  re- 
quired by  the  SRS. 
iii)    250.20(b)(1)  -  states  must  demonstrate  the  exist- 
ence of  an  effective  utilization  control  program 
each  quarter  that  FFP  is  requested.    This  demonstra- 
tion must  include  federal  access  to  records  on  indi- 
vidual use  of  institutional  services, 
iv)    250.25(b)  -  The  sSa  shall  submit  to  SRS  a  description 
of  the  State's  eligibility  quality  control  sampling 
scheme  and  the  results  of  sampling,  including  the 
number  of  Medicaid  recipients  found  to  be  ineligible. 
This  report  shall  also  contain  a  plan  for  corrective 
actions  on  ineligibles  found. 

v)    250.30(a)(5)  -  State  Plans  ensure  that  data  on  maxi- 
mum allowable  charges  is  available  to  HEW  upon  request. 
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vi)    250.71(b)  -  Requires  compliance  with  the  IRS  Code 
information  reporting  requirements;  amounts  paid 
to  providers  must  be  reported  annually, 
vii)    250.80(a)(4)  -  State  Agencies  must  report  quarterly 
to  the  SRS  each  case  of  suspected  fraud  that  is 
being  prosecuted  by  local  law  enforcement  officials. 
In  addition  to  these  sections,  the  regulations  are  about 
to  be  revised  to  include  specific  references  by  number  and  titles 
to  required  reports. 

3.8.3  Pr§§§Q£_?r29§§§ 

Those  Medicaid  regulations  pertaining  to  reporting 
specify  record-keeping  requirements  and  establish  situations 
where  HEW  can  audit  state  records  of  program  operations.  Cur- 
rently, a  variety  of  state  reports  to  the  Federal  government 
are  required  including: 

i)    NCSS-124  -  the  so-called  "flash"  report,  records, 
on  a  monthly  basis,  dollar  payments  to  vendors 
and  the  estimated  number  of  recipients  served, 
ii)    NCSS-120  -  a  monthly  report  on  actual  numbers  of 
recipients  served  and  dollar  payments  made  (by 
treatment  category),  this  report  also  solicits 
information  on  EPSDT  and  family  planning  treat- 
ments . 

iii)    NCSS-11.91  -  quarterly  reports  on  EPSDT  screening 
and  fraud  cases  in  process  or  resolved  for  both 
provider  and  recipients;  contains  information  on 
cases  opened,  carried  forward,  or  referred  to  law 
enforcement  officials. 
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iv)    NCSS-110  -  annual  reports  on  training  a«d  fraud; 

breaks  down  by  aid  category, 
v)    NCSS-2082  -  the  detailed  annual  report  on  all 
services  provided,  based  on  a  sample  of  claims 
(typically  a  5%  sample).    This  breaks  out  type  of 
service  by  aid  category. 
These  reporting  requirements  imply  the  specific  types 
of  records  that  are  to  be  maintained  by  States.    It  is  not  clear, 
furthermore,  that  the  Federal  government  currently  penalizes 
States  for  late  reporting  (there  is  no  provision  for  FFP  with- 
holding if  reports  are  not  received,  for  example).    States  late 
in  reporting  are  simply  acknowledged  as  being  late  by  HEW. 

In  general  those  Medicaid  regulations  addressing  re- 
porting establish  situations  where  reporting  shall  occur,  but 
are  unspecific  on  the  format  and  detailed  content  of  these  re- 
ports.   Finally  it  is  worth  noting  that  States  mention  that  such 
reporting  often  involves  expensive  computer  runs  and  that  they 
would  appreciate  feedback  on  the  value  of  the  reports  sub- 
mitted. 

3.8.4  C§ndidate_Performance 

By  way  of  preface,  the  Medicare  Program  has  selected 
several  measures  to  help  monitor  the  performance  of  their  carri- 
ers in  the  reporting  area;  among  them  are  the  percent  of 
cost  reports  received  compared  to  those  due,  the  percent 
of  field  audits  completed,  percent  of  desk  reviews  com- 
pleted, etc.    These  measures,  as  is  the  case  with  the 
measures  suggested  for  Medicaid,  are  unfortunately  process 
oriented  and  can  simply  help  augment  the  degree  of  compli- 
ance with  the  regulations.    The  measures  can  be  broken 
into  two  categories,  namely: 
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i )    Performance  Measures  Selected  as  Leading  Candi- 
dates Upon  Which  to  Base  Financial  Incentives 
or  Disencenti ves 

a)  Percent  of _requi red  reports  in  a  year  that 
are_del i vered_on  schedule. 

Such  statistics  could  be  broken  out  of  type 
of  report,  giving  more  emphasis  to  those  reports 
deemed  high  priority,  e.g.  the  NCSS  11.91  report 
on  EPSDT  screening  and  fraud  cases.    However,  the 
overall  average  percent  might  be  quite  meaning- 
ful also. 

b)  JJ?^_ j^y^r^S^,?- i a n o r_ other  percentjle  of 
the. % 2 H^r^ir J ^ y_ d j s t r j but i on  as s o c i a t e d_ wi t h_ 
the_ elapsed  time  between  the  desired  delivery 
d a t e_ a n d_ J t s  actual  submission. 

The  same  comments  as  to  a)  above  apply, 
i i )    Performance  Measure  Useful  as  Management  Tool 
a)    Percent_of  State  Plan  changes for  which  a 

comprehensive  fiscal _impact  analysis  has_be§ri 
performed. 

This  is  currently  one  of  the  chief  goals  of  the 
Regional  Offices,  i.e.,  to  insure  that  States 
attempt  to  forecast  the  budget  impact  of  contem- 
plated changes  to  their  State  Plan  and  are  aware 
of  the  dollar  impact  on  Federal  dollars  as  well. 

i i i )    Measures  Initially  Considered  but  Felt  to  be  Redun- 
dant  or  Unworkable 
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a)    Accuracy  of_  re  port  s_  submitted  in  terms  of  the 
percent_  error  deviation  for_  key  statistics. 
(Sampling  required.) 

For  this  measure,  one  would  ideally  sample  re- 
ports actually  submitted  and  then  verify  the  accuracy 
of  the  content  of  the  report.    Once  again  this  could 
be  done  by  the  State  with  a  subsample  rechecked  by 
a  Federal  team,  with  added  weight  given  to  those 
reports  deemed  most  crucial.    This  measure  will 

encourage  States  simply  not  to  "plug"  their  reports 
to  satisfy  the  letter  of  the  regulation,  but 

not  the  spirit.    Notwithstanding  the  appeal  of 

the  measure,  it  is  felt  to  be  unworkable  at 

this  time. 

3.8.5  Summary 

The  measures  suggested  can  only  be  used  to  augment 

the  degree  of  compliance  being  obtained  with  the  process 

specified  and  as  such  are  of  very  limited  appeal.  However, 

the  use  of  financial  incentives  may  be  an  effective  device 

for  obtaining  improved  timeliness  and  accuracy  of  reporting  since 

these  may  be  pressures  brought  to  bear  by  the  State  Legislatures 

to  obtain  that  additional  financing  available. 
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Program  Area  Dealing  With  Provider  Reimbursements 

3.9.1  Goal 

Ensure  that  payments  are  sufficient  to  encourage  suffi- 
cient provider  participation  in  the  Program  and  make  maximum 
benefit  of  the  Program  funds  available. 

3.9.2  Regulations 

The  following  regulatory  sections  are  directed  towards 
reimbursement  policies: 

i)    249.82(c) (2) (i )  -  reasonable  charges  are  to  be  made 

for  medical  assistance  services  provided  by  contractors, 
ii)    250.18(a)  -  sSa's  must  establish  a  program  to  safe- 
guard against  excessive  payments, 
iii)    250.30(a)(1)  and  (2)  -  State  plans  must  address  the 
method  to  be  used  in  establishing  reasonable  payment 
rates  for  in-patient  hospital  care  and  ensure  that 
payments  made  do  not  exceed  these  limits. 

3.9.3  Present_Process 

A  recent  GAO  audit  indicated  the  variety  of  problems 
currently  experienced  in  the  area  of  reimbursements  including: 

-  exorbitant  annual  rates  of  increase  in  general  cost 
of  services; 

-  Medicaid  laboratory  fees  higher  than  the  maximum  in- 
dependent lab  fees  charged  the  general  public; 

-  drug  prices  charged  the  general  public  lower  than  the 
"wholesale  cost  plus  dispensing  fee"  charged  Medicaid; 

This  Program  Area  of  Provider  Reimbursement  is  very  much 
related  to  the. Quality  of  Care  Program  Area  in  that  it  greatly 
influences  the  degree  of  provider  participation.    It  can  also 
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impact  on  other  areas  such  as  Medical  Review  for  Skilled 
Nursing  Homes  in  the  sense  that  it  may  be  impossible  to 
actually  lower  or  alter  the  level  of  care  (for  those  indi- 
viduals for  whom  it  has  been  determined  by  the  review  process 
that  a  lower  or  different  level  of  care  is  appropriate)  unless 
the  reimbursement  rate  for  intermediate  care  facilities,  home 
health  agencies,  etc.  is  sufficient  to  insure  that  such  faci- 
lities will  be  available. 

3.9.4    Candidate  Performance  Measures  for  Provider  Reimbursement 
Candidate  performance  measures  for  the  Reimbursement  Pro- 
gram Area  are  detailed  below.    The  general  thrust  of  these 
measures  is  to  determine  annual  rates  of  increase,  and  Medicaid- 
versus-general  public  cost  comparisons  stratified  by  provider 
area.    Although  most  likely  inappropriate  as  a  specific  perform- 
ance measure  (due  to  problems  associated  with  non-controllable 
factors,  differences  in  State  Plans,  etc.)  note  that  the  overall 
average  program  costs  per  eligible,  computed  on  a  month-of-service 
basis,  is  a  kind  of  "grand"  performance  measure  that  might  be  of 
interest  if  the  Medicaid  Program  were  ever  to  be  capitated.  How- 
ever, due  to  the  many  problems  associated  with  the  measure,  it 
is  not  being  suggested  as  a  candidate. 

i )    Performance  Measures  Suitable  for  Setting  Rewards/ 
Penal  ties 

a)    Within  each  category  of  provider  care2_the_annual 
rate  of  increase    in_the  reimbursement  rate 
averaged_over  some  prespecified_time_in.teryal . 


In  addition  to  measures  of  central  tendency  such  as  the  average,  it  may 
be  well  to  have  information  on  the  range  or  spread  of  increases  also. 
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Provider  care  categories  might  include: 
...      -  hospital  person-day  (not  including  ancil- 
,\,  lary  services) 

-  SNF  person-day  (not  including  ancillary 
....  services) 

-  cost  of  given  procedures 

-  cost  of  given  drugs 

-  laboratory  fees  for  given  panels  of  tests 
The  obvious  disadvantage  of  this  measure  is 

that  the  State  may  have  little  control  over  the 
forces  that  impact  on  the  increase  in  cost  such 
as  the  occupancy  rate  for  hospitals,  cost-of- 
living  indices,  mix  of  aid  categories,  etc. 
Many  States  are  performing  detailed  cost  studies 
to  help  then  in  their  negotiations  with  providers 
as  to  the  fee  schedules  and  reimbursement  rates 
to  be  allowed.    Some  States  are  paying  hospitals 
bonuses  for  "mothball ing"  unneeded  beds  since  they 
are  required  to  pay  "all  reasonable  cost"  for  hos- 
pital care. 

Another  difficulty  with  the  measure  is  that 
a  State  may  have  a  large  increase  in  one  given 
year  since  it  had  little  or  no  increases  in  pre- 
vious years.    This  is  the  motivation  for  having 
some  sort  of  moving  average  over  an  extended  time 
period. 

b)  ,  Ih_e_  _rati_q  _qf  _the  „annual__rate_q 

Y_ld_e_ r  re imbur  s erne n  t  _  [by  p  r o  v  i  d e  r  _c  a  teg qry )  f  o r 
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the  Medicaid_sector_to  the  State ' s_annual _aver- 
age_rate  of  increase,  computed_using_those  com- 
ponents of  the  cost_of  living  that  impact  on 
the_proyider ' s  cost_(e1g. ,_wages ,  price  of 
goods..)    This  indicator  is  geared  to  deal  with 
one  of  the  objections  of  the  earlier  measures 
and  will  clearly  point  out  those  situations 
where  health  care  costs  are  increasing  for  that 
year  at  a  higher  or  lower  level  than  a  reasonable 
rate,  both  of  which  it  can  be  argued  are  undesir- 
able due  to  impact  on  excessive  compensation  in 
one  case  and  provider  participation  on  the  other. 

c)    ^1 1 hi^n  each  cla_ss_of  provider  care,  compare  fee 
schedules  in  use  for  Medicaid  wi th_those_for  the 
general  population.    This  measure  would  of  course 
require  collecting  customary  charges  over  the 
State  for  services  covered  under  the  State's  Plan. 
Comparisons  would  be  developed  for  each  type  of 
service  and  then  weighted  to  come  up  with  a  single 
figure.    The  same  type  of  measure  has  been  suggested 
for  the  Quality  of  Care  Program  Area  since  the 
reasonableness  of  the  provider  reimbursements 
heavily  impact  on  provider  participation, 
i i )    Measures  Suitable  as  Management  Tools 

a)    The  differential  between_per=day_cost_ (not^clud^ 

situation,  or_other  long_term  care  facility^ 
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Although  major  regulation  changes  have  occurred 
very  recently  to  affect  this  differential,  (that 
is,  the  regulation  required  at  least  a  10%  differ- 
ential has  been  removed)  it  is  felt  that  it  might 
be  a  useful  measure  for  two  reasons:    the  first 
is  to  see  if  the  differential  is  sufficient  in 
light  of  the  reduced  or  different  level  of  care 
required;  the  second  is  to  insure  the  differential 
is  not  so  much  that  it  does  not  encourage  suffi- 
cient provider  participation.    (Note:  California 
has  an  18%  differential  but  also  suffers  from  the 
sorry  fact  that  there  are  not  enough  ICF  beds  for 
those  patients  for  whom  medical  review  has  stated 
that  ICF  treatment  is  their  appropriate  level  of 
care.    There  is  also  the  problem  in  Colorado 
where  the  reimbursement  scheme  for  ICF  and  SNF's 
(based  upon  actual  cost  incurred  for  the  past 
year  plus  an  inflation  factor)  does  not  enable 
them  to  upgrade  their  facility  to  get  SNF  certi- 
fication; hence  there  are  not  enough  SNF's  beds 
available  for  the  demand. 

3.9.5  Summary 

Reimbursement  is  a  somewhat  appealing  area  for  performance 
measures  because  of  the  complex  nature  of  the  regulations  and  the 
ability  in  this  case  to  separate  the  goals  from  the  processes 
specified.    Of  appeal  are  measures  of  the  ratio  of  increases  in 
reimbursement  to  increases  in  the  cost-of-living  index.    Both  of  these 
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measures  will  serve  to  track  the  expenditures  rate  over  time, 
and  help  to  ward  off  pressure  brought  to  bear  by  provider 
organization's  lobbying  efforts.    Also  the  degree  to  which 
Medicaid  reimbursements  can  become  independent  of  the  reim- 
bursement rates  for  Medicare  will  help  to  provide  the  flexi- 
bility and  freedom  for  the  experimentation  needed.     In  this 
regard  it  might  be  worth  noting  that  Colorado  and  New  York 
under  a  regulation  waiver  (dealing  with  compatibility  with 
Medicare)  are  experimenting  with  new  reimbursement  schemes  for 
hospitals,  SNF's  and  ICF's. 
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3.10    Program  Area  Relating  to  Family  Planning  Services 

3.10.1  Goal 

Give  individuals  in  the  Medicaid  program  the  ability 
to  determine  size  of  family,  and  desired  spacing  through  both 
contraception  and  conception  counseling  and  treatments. 

3.10.2  Regulations  and  Legislation 

i)    1 905(a) (vi i ) (4) (c)  of  the  Legislation  requires 
that  family  planning  services  be  provided  as  part 
of  the  definition  of  "medical  assistance".  These 
services  can  be  furnished  directly  by  the  State, 
or  under  arrangements  with  private  providers, 
including  county  hospitals,  planned  parenthood 
organizations,  etc.    A  1%  retroactive  penalty  on 
AFDC  programs  funds,  similar  to  the  EPSDT  penalty, 
is  also  in  force  here, 
ii)    249.10(a) (6) (vi )  of  the  Regulations  notes  that 
family  planning  services  may  be  limited  to  indi- 
viduals of  child  bearing  age  (which  is  the  only 
group  that  would  need  family  plnaning).    The  level 
of  outreach,  accessibility  to  Medicaid  recipients, 
and  types  of  counseling  and  contraceptives  to  be 
offered,  are  not  specifically  addressed  in  the 
regulatory  language. 

3.10.3  Present  Process 

Currently,  there  is  no  formal  process  specifying  the 
outreach  function  for  family  planning  which  incidentally  is 
also  supported,  by  agencies  other  than  Medicaid.    For  example 
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unlike  EPSDT,  there  is  no  requirement  in  family  planning  to 
notify  eligibles  of  the  availability  of  services  a  minimum 
number  of  times  each  year;  nor  is  there  a  formal  definition 
of  what  educational  services  must  cover  or  emphasize  (this 
is  in  contrast  to  the  regulations  addressing  sterilization 
where  it  is  clearly  stated  that  the  procedure  is  to  be  fully 
explained  and  all  alternatives  explored).    The  current  outreach 
process  is  composed  of  .counsel  1 ing  at  the  time  of  eligibility 
determination  of  the  availability  of  such  services,  by  the 
social  workers,  and  by  hearing  of  the  availability  of  such 
services  from  other  recipients.     In  some  States  family  planning 
clinics  are  utilized  which  either  counsel  recipients  who  walk 
in  off  the  street   without  an  appointment  (if  counselors  are  avail 
able), or  at  least  set  up  an  appointment  for  them  and  give  them 
short  term  interim  measures  to  be  used  until  their  appointment. 
Overall  the  States  doe  not  feel  the  aggravation  of  complying 
with  the  process  as  they  do  with  medical  review  or  EPSDT,  for 
example.    It  may  also  be  interesting  to  note  that  the  usefulness 
of  the  SOMB's  has  been  questioned  in  some  States  since  it  may 
notify  parents  that  their  children  are  utilizing  family  planning 
services,  a  fact  that  may  deter  utilization  of  those  services. 
3.10.4    Candidate  Performance_Measures 

i )    Performance  Measures  Suitable  for  Setting  Rewards  or 
Penal  ties 

a)    The  ratio_of  the_number  of  eligibles  actually 
receiving  service  during_the_year_to  an_estimate 
'..    of  those  eligibles  desiring  such_seryices::  The 
success  of  this  measure  depends  upon  the  confi- 
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dence  with  which  one  can  estimate,  based  upon 
eligibles  in  certain  age  groups  with  given 
numbers  of  children,  the  number  of  individuals 
desiring  services, 
b)    The  mean  waiting  time_or  various  p_ercenti les_of 
the  distribution  of  time_between_request_for 
services_and  their  receipt.    This  would  require 
case  tracking;  in  addition  if  some  stop-gap 
measures  were  dispersed  to  fill  the  need  in  the 
interim  before  the  counseling  was  performed,  then 
the  actual  waiting  time  would  not  be  that  import- 
ant. 

i i )    Measures  Useful  as  Management  Tools  or  For  Screening 

a)  Jhe  ratio  of  service  capacity  oyer  all  family 
pi anning_cl i nics_to  the  number  of  el igiblesof 
child_bearing_age.    The  total  service  capacity 
of  family  planning  clinics  available  to  poten- 
tial Medicaid  eligibles  would  be  calculated.  As 
such  it  might  be  a  useful  screening  device  to 
ascertain  the  degree  to  which  the  services  are 
available. 

b)  The  birth  rate_among  Medicaid_reci pients_of_chil d 
bearing  age.    These  measures  might  be  construed 
as  a  useful  screening  device  to  help  isolate 
those  areas  which  may  need  more  outreach  J  It 


In  California,  for  example,  the  observation  that  the  birth  rate  among 
Medicaid  recipients  in  a  particular  county  is  double  the  State  average 
has  resulted  in  an  in-depth  examination  of  the  need  for  services  in  that 
county. 
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suffers  from  the  relatively  long  response  time 
required  to  detect  a  change  in  the  rate  and 
hence  the  impact  of  the  Program.    In  addition, 
it  must  be  observed  here  that  surveys  have  shown 
that  individuals  in  the  Medicaid  Program  often 
desire  larger  families  than  their  non-Medicaid 
counterpart.    Such  a  phenomenon  makes  it  diffi- 
cult to  analyze  the  impact  of  family  planning 
services  on  the  birth  rate. 

c)  Percentage  of  eligible  recipients_of  child_bear- 
ing_age_in  various_age_groupi ngs  and_given 
number_of  chi ldren_receiying_fami ly_pl anni ng 
seryices_in_the  year.    This  measure  is  an  appro- 
priate measure  of  the  relative  success  of  the 
State's  outreach  and  follow  up  program.    It  is 
free  of  any  assumptions  and  hence  should  be 
relatively  free  of  controversy.    If  this  measure 
was  unusually  low  in  a  given  State,  a  detailed 
survey  could  be  performed  to  determine  the 
reasons,  i.e.,  lack  of  outreach,  mix  of  aid 
categories,  etc. 

d)  Level^  of  effort  of  State_in  proportion  to_total 
program  expendi tures.^    This  calculation  would 
include  outreach  personnel  as  well  as  Program 
costs.    The  difficulty  is  in  prorating  social 
worker's  time  spent  in  this  function,  together 
with  identification  of  effort  spent  by  private 
physicians  in  counseling  their  patients. 
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3.10.5  Summary 

A  large  number  of  measures  suggest  themselves  for  this 
Program  Area  due  to  the  goal  oriented  nature  of  the  family  plan- 
ning regulations.  However,  as  there  is  little  process  specified 
in  the  regulations  and  the  States  express  no  particular  diffi- 
culty with  complying  with  the  regulation,  it  may  not  be  initial- 
ly a  prime  target  for  the  use  of  performance  measures. 
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3.11  Program  Area  Dealing  with  Sterilization 

3.11.1  Goal 

Ensure  that  individuals  sterilized  under  Medicaid  have 
received  this  treatment  willingly,  and  with  full  understanding  of 
alternatives. 

3.11.2  Regulations  and^Legislation 

205.35  details  a  variety  of  counseling,  informing,  and  con- 
sent -  gathering  procedures  that  must  be. followed  prior  to  Medicaid- 
covered  sterilizations.    Provisions  of  this  regulation  section 
include: 

i)    It  must  be  clear  to  the  patient  that  Medicaid  benefits 
are  not  contingent  upon  accepting  sterilization, 
ii)    The  patient  must  give  written  "informed  consent"  to  the 
treatment  after  receiving  an  explanation  of  expected 
benefits/discomforts  and  counseling  as  to  alternatives; 
also  recipient  or  guardian  must  be  judged  mentally  com- 
petent. 

iii)    Sterilization  may  not  be  performed  any  sooner  than  72 
hours  after  informed  consent  is  obtained.    During  this 
period  of  time,  the  patient  may  reverse  the  decision 
and  refuse  treatment. 

The  actual  wording  to  be  included  on  the  consent  form  is 
specified  in  the  regulation. 

3.11.3  Present  Process 

This  regulation  section  was  added  during  1974,  largely  in 
response  to  charges  that  sterilization  was  being  performed  when  the 
recipient  had  not  been  adequately  informed  of  his  rights,  and  had 
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been  led  to  believe  that  Medicaid  benefits  were  dependent  upon 
accepting  treatment.    As  a  result,  the  regulations  are  exceedingly 
process  specific  with  detailed  provisions  for  obtaining  informed 
consent.    Incidentally  GAO  uncovered  widespread  non-compliance  in 
this  area  in  a  recent  audit.    Outreach  is  not  an  issue  in  this 
regulation. 

3.11.4  Candidate_Performance  Measures 

It  was  generally  agreed  that  the  present  process  should  be 
retained  as  it  is  useful  to  insure  informed  consent  had  been  obtained 
and  the  72  hour  waiting  period  enforced.    Possible  performance  measures, 
gauging  the  general  availability  of  the  services  are: 

i )    Candidate  Performance  Measures  Upon  Which  to  Base  Penalties/ 
Rewards 

a)    The  ratio_of  those  recipients  receiving  sterilization 
in_a  year  to  an  estimate  of  those  recipients  desiring 
sterilization  during  that  period.    The  success  of  this 
method  is  predicated  on  how  accurately  one  can  estimate 
the  percent  of  the  child  bearing  or  producing  eligibles 
desiring  this  service.  Such  a  methodology,  utilizing 
age,  family  income,  number  of  children,  etc.,  is 
available  and  comsidered  reliable  in  the  area  of  family 

planning.      California's  currently  attempting  to  deve- 
lop such  a  tool,  and  it  may  prove  to  be  a  useful  means 
of  estimating  whether  the  need  for  such  services  is 
being  met. 
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b)    The  mean  waiting  time  from  reguest_for_non-therap_eutic 
sterilization  until  the  service  is  actual ly_rendered . 
The  distribution  of  this  waiting  time  might  also  be  of 
interest  to  determine  the  proportion  receiving 
service  within  various  periods  of  time, 
ii )    Measures  Which  May  Be  Useful  as  Management  Tools  or 

Screening  Devices 

a)    Percent  of_the_eMgib1e^Medicaid 

ceived  sterilizations.    This  information,  when  compared 
between  states,  might  be  useful  to  uncover  gaps  in  the 
outreach  process,  or  possibly  a  potentially  excessive 
number  of  such  services  (which  might  indicate  a  defi- 
ciency in  the  informed  consent  counseling  or  waiting 
period  process. ) 

3.11 .5  Summary 

This  area  could  possibly  benefit  from  a  performance  measure  in 
that,  although  it  would  not  replace  the  regulation,  it  would  augment 
compliance  with  it  (much  in  the  same  spirit  as  EPSDT  compliance  and 
eligibility  determination).    The  measures  might  also  determine  where 
service  levels  were  significantly  below  request  levels  or  areas  of 
excessive  treatments.    Note  that  many  States  do  not  currently  collect 
detailed  information  on  characteristics  of  individuals  sterilized; 

hence,  implementation  of  these  measures  would  require  implementation 
of  case-tracking  procedures  to  have  available  such  information. 
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